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Economy 





Cost of Living 


UP. Consumer prices continued to rise for the fifth consecu- 
tive month and established a new all-time high in January, 
1957. The Consumer Price Index for the first month of the 
current year reached 118.2 per cent. This was an increase of 
0.2 per cent over the previous high set in December, 1956. 
Lower prices for food and apparel were more than offset by 
increased prices of all other major groups of goods and services. 
The January, 1956 level was 115.1 per cent (1947-1949 = 100). 
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NO CHANGE. Personal income remained unchanged be- 
tween November and December, 1956, as an increase in labor 
income was offset by declines in dividend and farm income. 
Total personal income was $333.5 billion in December, of 
which labor income accounted for $239.9 billion. Labor income 
increased $1.5 billion in December as compared to November 


DOWN. Average weekly earnings of manufacturing produc- 
tion workers declined $1.64 to $82.41 in January, 1957, due to 
the reduction of hours in the workweek. Average hourly 
earnings in January were the same as in December, 1956, 
$2.05. However, the workweek decreased more than seasonally 
in January and was 0.8 hours below that of December, 1956, 
and 0.5 hours below the January level of a year earlier. 
Hourly and weekly earnings in January, 1957, were 12 cents 
and $3.86 higher, respectively, than a year earlier 
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UP. Total new construction expenditures (seasonally adjusted) 
in January rose a bit above the high level of December and 
were $44.8 billion. Public outlays rose while private building 
spending decreased by $500 million. Private construction still 
made up the majority of construction spending and was $30 
billion. 
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Industrial 
Production 


INDEX, 1947-49°100 


DOWN. The index of industrial production was estimated at 
146 (1947-1949 100) for January, 1957 (seasonally adjusted) 
This was one point below the December, 1956 index. Mineral 
and nondurables held firm at their December level 
durable manufactures dropped two points, to 164, and accounted 
for the dip in total industrial production for the first mont} 
of the present year 
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Gross UP. The gross national product rose $10 billion (seasonally 


adjusted annual rate) between the third and fourth quarters 


National of 1956. Increases occurred in every major sector to contribute 
Product to a gross national product of $423.8 billion for the year 1956, 


the highest in the nation’s history. In terms of 1956 prices 
the gross national product for 1956 was $10.7 billion more 
than for 1955. 


DOWN. Employment declined more than seasonally during 
January, 1957, to 62.9 million. This is approximately the num- 
ber employed a year ago, but down 1.6 million from the 
total employment level of December, 1956. Unemployment 
rose slightly less than seasonally to 2.9 million in January. 
Insured unemployed (all programs) accounted for 1.8 million. 
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DOWN. Stock prices declined sharply during the second 
oc 


week of February, 1957. On the Dow-Jones averages indus- 


Prices trials sank to a low of 454, rails to 139 and utilities to 69% 


By Washington’s Birthday the market had recovered and 
industrials were back to 470, rails to 143 and utilities to 70% 

Stock prices on the Securities and Exchange Commission’s 
composite index for the second week in February, 1957, stood 
at the low level of 322.5, which was a drop of more than 20 
points from the second week in January, 1957. 


National UP. National income increased $8.8 billion (seasonally ad- 


justed annual rate) between the third and fourth quarters of 


Income 1956 and set*a new high, $352.3 billion. Compensation of 


employees made up more than half this rise, $245.5 billion, 
and corporate profits showed a marked increase of $2.3 billion 
over the third quarter and stood at $42.7 billion before taxes. 
Farm income rose also, by $500 million, and stood at $12.1 
billion at the end of the fourth quarter of 1956. 
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Labor Relations 





Decisions of Courts and 
Administrative Agencies 








ELECTION BAR RULE—The NLRB has held that a 
union’s recognition strike, within one year of an unsuccessful 
Taft-Hartley election by a rival union, was a protected activity 
and strikers did not lose their job rights.—Ekco Products Com 
pany, CCH Laspor Law Reports (Fourth Edition), Volume 5, 
{ 54,346. 


PENSION RIGHTS—tThe Third Circuit ruled that a union 
cannot enforce pension rights under a collective bargaining con 
tract in a Taft-Hartley damage suit. Pension rights, the appellate 
court decided, were personal employee rights, even though pen 
sion rights arise out of a union contract and are the result of 
union bargaining.—Steelworkers v. Pullman-Standard Car Manu 
facturing Company, 31 Lapor Cases § 70,476 


SECONDARY BOYCOTT —The fact that retailers owned 
a wholesaler’s stock was not sufficient reason to take picketing (of 
the retailers by a union attempting to organize the cooperative 
wholesaler) out of the secondary boycott prohibition of the Taft 
Hartley Act. This was particularly true, held an NLRB trial 
examiner, where the retailers bought most of their goods from 
competing suppliers.—T eamsters, Dallas General Drivers, Local 745, 
Case No. 16-CC-71. 


PICKETING— Union picketing which has as its objective 
coercing an employer to sign a contract which would lead to a 
violation of the state’s right-to-work law was enjoined by the 
Tennessee Supreme Court. The employees did not belong to 
the union and did not want to join it. Picketing, the purpose of which 
was merely to persuade an employer and his workers to adopt 
minimum union standards, could not be enjoined, declared this 
court in another case, in which no contract was offered to the 
employer.— Pruitt v. Lambert, 31 LaBor Cases J 70,485, and Flatt v 
Barbers’ Union, 31 Lawor Cases § 70,486. The Colorado Supreme 
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Court has just declared that the constitutional right of free speech 
protected a union which was engaged in peaceful picketing, for 
a lawful objective, even though there was no labor dispute in 
existence under state statutory definition —Pueblo Building & 
Construction Trades Council v. Harper Construction Company, 31 
L.ABoR Cases € 70,475. 


NLRB POLICY—A federal court approved a stricter policy 
which the Board has adopted on filing of union financial reports. 
The court held that the NLRB acted within its power in changing 
its policy when it dismissed election cases with respect to unions 
which have not filed and distributed their financial reports in time, 
rather than hold elections and then have to delay certifying a slow 
union in the event it wins.—Plumbers & Pipefitters, Local 562 v 


Leedom, 31 Lapor Cases J 70.433, 


UNION DISCIPLINE—New York's highest court held that 
a worker expelled by his union lost his right to sue the union and 
its officers for lost wages by signing a general release in the 
officers’ favor which covered all claims in existence at that time, 
including claims based on expulsion. An Illinois appellate court 
ruled that union members who had been fined and placed on pro 
bation for five years by their union were not entitled to any court 
relief until they had first exhausted their union grievance machinery. 
Lucio v. Curran, 31 Laspor Cases § 70,427, and Michei v. Car- 
penters, 31 LapBor Cases ¥ 70,432. 


JURISDICTIONAL-STRIKE COMPLAINTS—An NLRB 


trial examiner decided that, under present Board rules, no unfair 


labor practice complaint can be issued against a union on the basis 
of a jurisdictional strike if there is a private adjustment agree 
ment in existence which binds the parties in the dispute. He 
maintained this was so, even where a union had failed to comply 
with an award issued under this adjustment agreement which 
provided for arbitration. The NLRB’s general counsel is in 
strong disagreement with this decision.—Wood, Wire and Metal- 
Lathers International Umon, Local 2, CCH Lapor Law Reports 
(Fourth Edition), Volume 5, { 50,273. 


RECOGNITION PICKETING—A union, which represented 
less than a majority of a hotel’s employees, was enjoined in its 
recognition picketing which was accompanied by violence or near 
violence’ The court found that no labor dispute was shown to 
exist, and the hotel’s management had not been informed of the 
purpose of the picketing prior to its beginning.—Fontainebleau 
Hotel Corporation v. Hotel Employees Union, Local 255, 31 Lapor 
Cases § 70,478. 
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NLRB ELECTIONS 


tion petition may have violated the 


The mere fact that an NLRB ele« 


‘no-raiding” provisions in 


the AFL-CIO constitution was not held to be sufficient reason 


for dismissal or for denying the election. 


Minute Maid Corporation, 


CCH Lapor Law Reports (Fourth Edition), Volume 5, 9 54.326. 


Strikes Allowed 
at Contract Reopening 


The United 
promulgated its 
case. The decision 
permitted, under the 
strike for reasons, 
contract term, if the contract 
reopening provision and the statutorily re- 
quired 60-day notice of desire to reopen is 
given prior to the strike, NLRB v. Lion 
Oil Company, 31 LaBor Cases § 70,446. The 
National Labor 
reversed the United 
Eighth 


Court has 
Lion Oil 


States 
decision in the 
holds that a union is 
Taft-Hartley Act, to 
during the 


Supreme 


economic 
contaims a 


high court sustained the 
Relations Board but 
States Court of Appeals for the 
Circuit, 28 LABor Cases { 69,148 
The grew out of the ambiguous 
wording of Section 8(d)(4) of the Taft- 
Hartley Act, which provides that a party 
who wishes to modify or terminate a con 
in full force and 
resorting to strike or lock 
and conditions of the 


issue 


‘ 


tract must “continue 
effect, without 
out, all the terms 
existing contract for a period of sixty days 
after notice is given or until expira 
tion date of such contract, whichever occurs 
later.” This provision is commonly known 
as the “cooling-off” provision 

The problem was what to do in the case 
of union which which pro 
vided for negotiation or modification of its 
contract at intermediate date during 
the term of the Lion Oil had 
such a contract and the union gave the em 
ployer the statutory notice required of its 
intention to modify the contract. The 
NLRB held that the union was not required 
to delay a strike in support of its modifica 
tion demands until the terminal or expira 
tion date of the contract, but could lawfully 
strike at the end of the 60-day 
period while the contract was still in effect 


had a contract 


some 
contract 


cooling off 


The federal appellate court held that the 
‘expiration date” of the contract 
date on which all rights and 
under it would cease and that a strike prior 
to that date violated Section 8(d)(4) and 
strikers participating in such a strike lost 
their status as employees and the protection 
of the Taft-Hartley Act 

The issue to be settled 
construction and of 


was the 
obligations 


stat 
impor 


was one of 


utory major 


Labor Relations 


tance, the Court noted, for the administra 
tion of hundreds of 
throughout the 
There is a decided trend among 
Court 
duration 


collective bargaining 


agreements would 
be affected 


and 


country 


unions employers, the said, to 


execute contracts of longer than 


formerly and to include provisions for re 
opening and negotiating changes during the 
contract’s term 

The Court referred to its decision in 
Mastro Plastics Corporation v. Labor Board, 
29 Lapor Cases § 69,779, as a guide for 
construing the 
before it In 


Statutory provision now 
that the Court 


out a narrow literal construction of the law 


Case ruled 


“In expounding a statute, we must not be 
single sentence or member of 
look to the 
the whole law, and to its object and policy 
In addition it 
constructions 


guided by a 


a sentence, but provisions 


cautioned 
“would 


against accepting 


that produce incon 
gruous results.” 

The Court did not affirm the 
of the that 
plied waiver, by the union, of the 
strike, fact it 
employer's demands 
no-strike clause be included in the 
“We do not believe the 
terminating this 
ithin the 


that 


contention 


employer, there was an im 


right to 
one of the 


where in was 


during negotiations 
that a 
two 


new contract 


phase provision for con 


tract means that it was not con 


templation of the parties economi 
weapons might be used to support demand 
before the notice to tet 


added 


two pha r 


for modification 


minate given,” the Court 


The dual 
of the ambiguous provision, Section 8(d)(4), 


was 


purpose of nature 


was a substitution of collective bargaining 


for economic wartare and a protection of 
the right of the 


concerted 


to engage in 
vould 


date” 


employee 
Neither: aim 


“expiration 


activities 
be served if the term 
literally ce 
date of the 
union has 
modify 


were to be mstrued as meaning 
the termination 
all the more so, 
the 60-day 


in compliance 


contract, and 


where the given 
notice of its desire to 


with the law and the re 


opener in the contract 

oneurred in part 
from Chief Justice 
He agreed with 
Section &(d) 


Frankfurter « 
and part 

Warren’s majority opinion 
the Court's 


Justice 
dissented in 


construction of 
but dissented with the Court’s passing upon 
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the employer's alternative defense, breach 
of contract. The appellate court did not 
reach this issue and perhaps, Frankfurter 
suggests, this question is not open to judi 
cial consideration. Justice Harlan in another 
separate opinion, concurring in part and 
dissenting in part, agreed with Frankfurter 
and in addition thought that question, too, 
should be left open for the Eighth Circuit 
on remand, “This is the fourth time this 
Term that the Court has passed on ques 
tions which the court below never reached 
and in my opinion represents unsound 
judicial administration,” he concluded 


More on the Kohler Dispute 


The National Labor Relations Board has 
reversed the trial examiner’s dismissal of 
union unfair labor practice charges in the 
celebrated, and nearly three-year-old, Kohler 
strike. The Board has unanimously held 
that union trustees were not “officers” under 
the union’s constitution and were not re- 
quired to file non-Communist affidavits 
required by the Taft-Hartley amended Na 
tional Labor Relations Act, Kohler Com 
pany, CCH Lapor Law Reports (Fourth 
Edition), Volume 5, 7 54,352 

The Board 


said: “The Supreme Court 


decided in the Coca Cola case [NLRB 1 


Coca Cola Bottling Company of Louisville, 29 
Lapor Cases { 69,777], as it had in the 
earlier Highland Park case [NLRB v. High- 
land Park Manufacturing Company, 19 Lapor 
Cases { 66,327}, that legal questions involv- 
ing the meaning of terms used in Section 9 
(h) are directly litigable on the merits in 
Board proceedings. As in the Coca Cola 
case, the Supreme Court did not disturb 
the Board’s rule that factual issues arising 
under Section 9(h), including who is an 
officer under the constitutional test, are not 
directly litigable in representation or unfair 
labor practice proceedings but are to be 
determined administratively only in 
lateral proceedings.” 


The issue in the Kohler case did not 
involve the meaning of the statutory lan- 
guage of the filing requirements, but rather 
whether under the Board’s constitutional 
test certain trustees of the union’s inter- 
national occupied ‘a position identified as 
an office.” That was a factual issue and 
was not directly litigable as the NLRB 
had already held in Desaulniers, 15 NLRB 
1025, and other cases. However, the Board 
“respectfully disagreed with the court deci- 
sions in Goodman Manufacturing Company 
v. NLRB [30 Lapor Cases { 70,041, a 
Seventh Circuit decision] and in 
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col- 


NLRB v. Puerto Rico Food Products Cor 
poration [30 Lasor Cases § 69,912, a First 
Circuit decision]. 

“Eyen assuming arguendo,” continued tie 
Board, “that the issue is litigable, or if the 
question were properly before us in a col 
still disagree 
that the 
Board's 


would 
the trial examiner's finding 
‘officers’ under the 
test. For approximately 10 
years, ever since passage of the Taft-Hartley 
Act, the 


lateral proceeding, we 
with 
trustees are 
constitutional 


Joard has decided administratively 
that the UAW-AFL-CIO was in compli 
ance with Section 9(h) without requiring 
the filing of non-Commuist affidavits by the 
internationa!’s trustees thus deciding that the 
latter were not ‘officers’.” 


The Board reversed the trial examiner's 
order dismissing the complaint and remanded 
the case to the examiner for the 
tion of an intermediate report 


prepatfa- 


Delayed Action 


As Galsworthy once observed: “Justice 
is a machine that, when some one has once 
given it the starting push, rolls on of itself.” 
In one that “push” started back in 
November, 1953, when six employees were 


case 


discharged for their activities during a union 
conducted campaign. The 
rest till some 
three years had passed, when the National 
Labor Relations Board ordered a super 
visor reinstated with full back pay after his 
employer had discharged him for testifying, 
adversely, before the Board. Earlier, the 
Board had refused, because of its recent 
adoption of stricter jurisdictional tests, to 
protect this witness and ordinarily it would 
not have heard the proceeding instituted 
against the employer by the fired super 
visor, Modern Linen & Laundry Service, Ini 


110 NLRB 1305. 


organizational 


“machine” did not cease to 


The firing of six workers by the laundry 
was precipitated by the union’s attempted 
organization of nonsupervisory laundry per- 
sonnel, The union filed unfair labor complaints 
against the employer for these six separa 
tions. Five days before a hearing com 
before a Board trial examiner- 
February 2, 1954—one of the laundry’s 
supervisory employees had given a state- 
ment to a Board investigator regarding the 
discharges and he was later subpoenaed 
to appear before the Board. He responded 
to the subpoena and testified adversely to 
his employer, the laundry. On the following 
day the laundry agreed to an informal 
settlement. and the hearing concerning the 
discharging of the six workers was discon- 
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tinued, On February 15 the supervisor was dis 


charged “without notice and without reason 


Immediately thereafter, this discharged 
employee filed a charge alleging his em 
ployer committed an unfair labor practice 
under Section 8(a)(4), National Labor Re 
lations Act As a defense to this charge, 
the laundry urged that its business 


local enterprise 


Was a 
therefore the Board 
The wis 
dom of this contention subsequently became 
quite evident. The trial examiner found, 
on April 29, 1954, that the supervisor 
discharged “because he had given testimony 
under the Act and 
that these unfair labor practices in violation 
of Section &8(a)(1) and (4) of the act at 
fected commerce within the meaning of the 
act. This examiner recommended immedi 
ate reinstatement and payment of lost wages 


and 
should not exercise jurisdiction 


was 


and no other reason” 


While the examiner's report was awaiting 
further action, the National Labor Relations 
Board in October, 1954, promulgated new 
and jurisdictional 


stricter requirements. 


Then on November 1, 1954, in a proceeding 
which had been begun in February by the 
certification, the Board decided 
that the laundry’s business outside the 
state did not meet the jurisdictional 
yardsticks necessary for the Board to assert 
jurisdiction. Finally in December, 1954, the 
Soard passed on the trial examiner’s report 
regarding the supervisor’s discharge and 
found that he committed no prejudicial 
error and aftirmed his rulings. It referred 
to its decision of November 1, 1954, and 
again found that the employer's business 
did not meet the Board’s new jurisdictional 
would not effectuate 


union for 


new 


standards and that it 
the policies of the act to assert jurisdiction 
over the laundry. It accordingly dismissed 
the complaint. The Board 
sideration to the merits of the case. 


gave no con 


In May and again in July, 1954, unsuc- 
cessful attempts were made for reconsidera 
tion and reopening of the record to take 
new evidence, which were denied in Septem- 
ber, 1955, but with Board Member Murdock 


dissenting, 114 NLRB 166. 


The NLRB, it is true, has broad discre 
tionary power to decline to consider cases 
within its statutory jurisdiction where it 
finds that such a course will best effectuate 
the policies of the NLRA. See NLRB v 
Denver Building & Construction Trades Coun- 
cil, 19 Lapor Cases § 66,347, to this effect 
decided by the United States Supreme 
Court in 1951. But the Board itself recog 
nized back in 1954 that its discretion 1s not 
unlimited, Breeding Transfer Company, 110 


Labor Relations 


NLRB 493, 495 
arbitrarily o1 
conflict 


Where the 


capriciously or 


Board acts 
where its a¢ 
tions with a clear purpose of the 
Mhis 


Thus 


juris 


statute, it has exceeded its authority 
is a basic administrative law concept 


the Board’s retroactive assertion of 
diction over conduct previously considered 
jurisdictional criteria was 
held to be improper by the Ninth 
in 1952, NLRB v. Guy F. Atkinson Company, 
21 Lapor Cases € 66,809, and 
the Eighth Circuit in 
Teamsters, 28 Lapor ¢ 


to be outside its 


Circuit 


similarly by 
NLRB 

{ 69,429 The 
appellate courts reasoned that such Board 
behavior, the 
results in an inequitable 


1955 in 
ASES 
power to act retrospectively, 
species ol entrap 
NLRB's 


themselves 


ment. Persons who have relied on the 
find 
penalized for their reliance upon that policy 


stated policy suddenly 
untairness and hard 


ship to the individual penalized justifies a 


In such a situation the 


requirement, inherent in administrative law, 
that the Board point to 
authority for its action 


clear statutory 
Chis consideration 
is of no less, if not indeed of greater, force 
in the present instance So thought 
held the United States Court of Appeals 


for the Second Circuit in June, 1956, when 


and 


it considered a petition to review and set 


aside the Board’s dismissal of the unfair 
labor practice complaint brought against the 
laundry, Petersen v. NLRB, 30 Lapor Cases 


€ 70,025 


“Here the act which resulted in peti 
tioner’s loss of employment was not induced 
by Board action: rather it was compelled 
by the ég The Board having 
compelled him to give testimony, continued 
the Second Circuit, contrary to the interests 
of his employer, now refused to protect him 
from the employer's retaliation because it 
has decided that the activities of the Modern 
Laundry Service do not sufficiently affect 
commerce to justify its attention. “We 
agree with Member Murdock [the dis 
senter],” the court further stated, “that the 
nature and extent of Modern’s 
has now irrelevant.’ 

should be protected, unless there 


Board 


activities 
Witnesses 


1s a clear 


become 


Congressional mandate to the contrary 


Upon examination of the governing stat 
utes, the found that 
Board, or any 


court Congress has 


member thereof” 


the power to issue process and, 


given “the 
in addition 
Congress has made it an unfair labor prac 
tice “to discharge or otherwise discriminate 
against filed 
charges or given testimony under this subchap 
ter.” (Section 8(a)(4).) The Second Cir 


curt Board 


an employee because he has 


reversed and remanded to the 


this case for a hearing on the merits 
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The postscript appeared recently, Decem- 
ber 29, 1956. The National Labor Relations 
Board ordered the discharged supervisor 
reinstated with back pay, Modern Linen & 
Laundry Service, CCH Lasor Law Reports 
(Fourth Edition), Volume 5, { 54,297. 


Murdock en- 
tered a separate concurring opinion agree- 
ing with the Board’s finding that the 
employer had been guilty of a violation of 
Section &8(a)(1). The Board found it un 
necessary to consider whether, as found by 


Board members Bean and 


the trial examiner, the discharge also vio- 
lated Section 8(a)(3) and (4) of the Act 
Members Bean and Murdock declared that 
the employer had violated these sections of 
the National Labor Relations Act 
They noted that given the 
Joard power to issue subpoenas, in Section 
11, and in Section 8(a)(4) has provided 
the means whereby those affected by the 
exercise of that power can be protected. 
“It is that the Board has the duty 
and authority to protect its own processes.” 


also. 


Congress had 


clear 


Several questions emerge from this case 
unanswered, The 
refusal to assert 


Board's 
jurisdiction was its sub- 
higher jurisdictional 
standards, which was a valid discretionary 
soard The adoption of these 
standards effectuate the 
NLRA. The discharged employee was, how- 
ever, a and clearly 
from the act’s definition of an “employee.” 
Could the NLRB deny the protection it 
normally affords testifying witnesses on the 
ground that this discharged worker was not 
an “employee” but a supervisor (assuming 
that it'had not declined to assert its juris- 
diction’ in 'the first instance)? The fact that 
he was a supervisor was raised as a defense 
by the laundry Since this discharged 
worker Wids'not classed as an employee, one 
wonders if the Board could have given him 
protectibh as'a Witness by a finding that his 
dischatve was “in order to discourage mem- 
bership in the Union.’ 


reason for the 
sequent adoption of 


act of the 
purposes of the 


supervisor exempted 


“Justice delayed is justice denied,” but 
the Second Circuit ended the delay com- 
pelled by the law and proved that in the end 
there is justice 


California Invalidates 
City Right-to-Work Law 


A municipal right-to-work ordinance 
passed in November, 1956, by the City of 


Palm Springs, California, which prohibited 
closed and union shops, was declared unen 
forceable and invalid by a state trial court 
in Stephenson v. City of Palm Springs, 31 
Lapor Cases § 70,490. This resort 
munity was alleged to be the first city to 
have passed a municipal right-to-work law 
(see 7 Lapor LAw JourNnat 791 (December, 
1956) ). 


com- 


Some 17 states have laws which prohibit 


union security agreements providing for 
union-shops; California is not such a state 
Act per 
State o1 to prohibit this 
type of union security agreement, the Cali 
fornia court ruled. The terms, “state” and 
“territory,” in the Labor Management Rela- 
tions Act do not extend the privileges of 
the federal law to the political subdivisions 
of a state for 
union-shop contracts. 


The Labor Management Relations 


mits a territory 


the purposes of prohibiting 
In addition, the court 
held that a state’s delegation of its police 
powers to a municipality does not accord 
ordinances passed by a city the status of 


state law under the LM RA 


The trial court granted a preliminary 
injunction enjoining the enforcement of the 
right-to-work ordinance and held that (1) 
the law conflicted with the paramount state 
law recognizing that voluntary union-shop 
contracts are lawful; (2) although the Cali- 
fornia legislature did not 
authorized or 


any laws 
prohibited 


pass 
which expressly 
closed and union shops, the state has, by 
implication, recognized such agreements as 
valid by reason of its regulation and pro 
tection of lawful activity; (3) the 
municipal ordinance seeking to regulate ac 


union 


tivities affecting interstate commerce en 
croaches upon the field of industrial relations 
pre-empted by the Labor Management Re 
lations Act and the Labor Act; 
and (4) the ordinance entitled to 
recognition as state law within the meaning 
of that provision of the Taft-Hartley Act 
(Section 8(a)(3)) 


to outlaw union security agreements, inas 


Railway 


was not 


which authorizes states 
much as the ordinance had not attained the 


status of state law by a decision of the 


state’s highest tribunal. 


The parties to this action were a union 
representative, who had negotiated a union 
contract with a union-shop clause after en 
actment of the right-to-work ordinance, and 
the Palm Springs police chief charged with 
enforcing the ordinance. 
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State Power Where NLRB Refuses 


to Assert Jurisdiction 


By H. N. SHENKIN 


bee CASE OF San Diego Building In 1947° and again in 19 
Trades Council v, Garmon’ finally pre Court specifically refused 

sents to the Supreme Court for decision issue. Conflicting opinions 

the question of whether the states have and state labor boards,’ and the N1 
jurisdiction to afford remedies in labor rela administrative decision in 1954° ines 

tions cases where the National Labor Re the number of enterprises over which 
lations Board has declined, for administrative fused to exercise jurisdiction, mak« 

and budgetary reasons, to assert jurisdiction problem before the Court one of great 
over the enterprise involved, In this case, portance. It is obvious that if the states be 
a union engaged in picketing to force an _ held powerless to act the labor relation 
employer to sign a closed-shop contract in a large segment of the national e& , 
After the NLRB had refused to take the will be 
case on the ground that the employer's 
business did not meet its jurisdictional 


entirely unregulated. 


The NLRB has frequently refused to 


standards, the employer sought an injun exercise its jurisdiction im certain case 
! 


tion in the state courts. After the highest because in its judgment it would not effectuate 
state court upheld the injunction, the Su the purposes of the National Labor Rela 
preme Court granted certiorari tions Act (NIRA) and the Labor Manage 


129 LABOR CASES ‘ 69.642, 291 Pac. (2d) 1 Machinists, 27 LABOR CASES ‘ 68,825 (Cir. Ct 
(Calif., 1955), cert. granted, 351 U.S. 923 (1956) Mich., 1954): NYSLRB vw. Wags Transportation 
Bethlehem Steel Company 1 NYSLRB, 12 System, Inc., 26 LABOR CASES ° 68,754 134A 
LABOR CASES { 51,247, 330 U. S. 767 (1947) N. Y. S. (2d) 603, 284 App. Div. 883 (1954) rhe 
+ Building Trades Council v. Kinard Construc- Wags case is not a clear-cut holding, for the 
tion Company, 24 LABOR CASES ° 68,086, 346 court said it was not clear that the NLRB would 
U. S. 933 (195A) refuse to exercise jurisdiction in the cas¢ 
*Upholding state jurisdiction are the Garmon * NLRB Press Releases, Nos, 445 and 449, Jul 
case, cited at footnote 1: Cain, Brogden and 1 and 15, 1954; 1 CCH Labor Law Reports (4th 
Cain v. Teamsters Local No, 47, 29 LABOR CASES Ed.). * 1610 
* 69.676 (Tex., 1956): Fairlawn Meats, Ine. 1 * For comments on this question see note, 65 
Amalgamated Meat Cutters, 3) LABOR CASES Yale Law Journal 86 (1955) W itne NLRB 
* 69.845 (Ct. App. Ohio, 1955): Jn re Raisch Jurisdictional Policies and the Federal-Stat« 
Votors, 4 CCH Labor Law Reports (4th Ed.) Relationship,"’ 6 Labor Law Journal 3 (1955) 
* 49,306, 18 SLRB , No. 26 (N, Y 1955) Feldblum Jurisdictional ‘“Tidelands’ in Labor 
Cooper-Utter Lumber Company, WERB, 1954 Relations 3 Labor Law Journal 114 (19% 
Contra; Retail Clerks v. Your Food Stores, 2B ' 49 Stat. 449, 29 USC Secs. 151 and 
LABOR CASES % 69,415, 225 F. (2d) 659 (CA-10 (1935) 
1955): Universal Car Company v. Association of 
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Relations Board. The opinions set 
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ment Relations Act (LMRA)* to do so. 
The primary, if not the sole, reason for this 
limitation of its own jurisdiction is budgetary. 
The NLRB simply does not have the man- 
power to handle the volume of cases sub- 
mitted to it, and it chose to eliminate those 
enterprises whose impact on interstate com- 
merce was relatively insubstantial. Until 
1950 this discretion was exercised On a case- 
by-case basis, but in that year, in a series 
of decisions, the Board set up certain mini- 
mum standards that had to be met before 
the Board would process the case. In 1954, 
following the change in the national ad- 
ministration, the NLRB revised these standards 
and more sharply limited its jurisdiction. 
It will be sufficient here to note some of 
these restrictions.” A retail store must have 
direct out-of-state purchases of $1 million 
a year, or indirect (that is, where the goods 
are shipped to the store from within the 
state but have an out-of-state origin) out- 
of-state purchases of $2 million a year, or 
out-of-state sales of $100,000 a year. An 
interstate chain of retail stores must have 
total sales of $10 million a year. Enterprises 
other than retail stores must have direct 
out-of-state purchases of $500,000 a year, 
or indirect out-of-state purchases of $1 million 
a year, or out-of-state sales of $50,000 a 
year. Local utility and transit systems must 
do at least $3 million of business a year. 
Radio and TV stations must do an annual 
business of $200,000, and newspapers must 
do an anual business of $500,000. There is 
no way of ascertaining how many enter- 
prises are thus excluded from NLRB jur- 
isdiction but it has been estimated that the 


561 Stat. 136, 29 USC Secs. 141 and following 
(1947). 

* For a concise summary of the 1954 stand- 
ards, see Samoff, ‘‘Handy Guide to the July, 
1954 NLRB Jurisdictional Standards,’’ 7 Labor 
Law Journal 667 (1956). 

” Monthly Labor Review, 
1000. 

1“ See Garner v. Teamsters, 24 LABOR CASES 
{ 68,020, 346 U. S. 485, 488 (1953), and cases 
there cited. 

#9 LABOR CASES { 51,208, 325 U. S. 538 (1945). 

%18 LABOR CASES { 65,761, 339 U. S. 454 
(1950). 

%19 LABOR CASES 
(1951). 
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August, 1954, p. 


{ 66,193, 340 U. §S. 383 


1954 standards would reduce the NLRB 
case load from 10 per cent to 20 per cent.” 


The problem of jurisdictions of the state 
and federal governments has been a trouble- 
some one under both the NLRA and the 
LMRA, Although Congress has purported 
to use its full power under the commerce 
clause of the Constitution in the enactment 
of this legislation, the Supreme Court has 
recognized that some areas are left open 
for state action.“ The Court has had no 
difficulty in striking down state legislation 
that conflicted with the provisions of the 
NLRA and the LMRA. Thus, in Hill v. 
Florida,” it was held that a Florida law re- 
quiring union officials to be licensed was an 
interference with the right of employees 
under the NLRA to select representatives 
of their own choice. Likewise, a Michigan 
act requiring that a majority in the bar- 
gaining unit must vote to authorize a strike 
was held invalid in Jnternational Union v. 
O’Brien.” And a Wisconsin statute outlaw- 
ing strikes in public utility enterprises and 
substituting compulsory arbitration suffered 
the same fate in Amalgamated Association v 
WERB* 

Further emphasizing the 
the national labor legislation and eliminating 
the possibility of state conflict therewith, 
the Garner case™ settled a major question 
in this field. An employer sought an 
injunction in a state court with respect 
to union conduct admittedly in violation of 
the LMRA, and the Supreme Court held the 
state court to be without jurisdiction.” 
This result is in line with the Court’s earlier 
decision in the Bethlehem Steel case." There 
a state labor board sought to hold an elec- 
tion in a unit of foremen at a time when 
the NLRB considered such units inappro- 


supremacy of 


priate for the purposes of collective bar 
As there was no question of the 


gaining. 
employer 
diction, the 


being subject to NLRB juris- 
Supreme Court held the state 
The basis of the 


Same: 


board powerless to act. 


decisions in these two cases is the 


“ Cited at footnote 11. Accord: Weber et al. 
v. Anheuser-Busch, Inc., 27 LABOR CASES 
{ 69,064, 348 U. S. 468 (1955) 

* However, where the conduct involved con- 
sists of mass picketing, violence, or overt 
threats of violence the Court has held that the 
states may exercise jurisdiction under the police 
power. See United Automobile v. WERB, 30 
LABOR CASES { 70,000, 351 U. S. 266 (1956); IJn- 
ternational Union v. WERB, 16 LABOR CASES 
64,992, 336 U. S. 245 (1949): Allen-Bradley v. 
WERB, 5 LABOR CASES { 51,135, 315 U. S. 740 
(1942). 

* Cited at footnote 2. 
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Freedom has been defined as the 
opportunity for self-discipline. This 
definition has a special application 
to the areas of wage and price 
policy in a free economy. 


—Dwight D. Eisenhower 





the national legislation is paramount and 
to avoid conflict the states cannot be per- 
mitted to enter the field.” This point is 
illustrated by the Laburnum case,” where the 
Court held the LMRA did not preclude a 
tort action in the state courts. The em- 
ployer’s suit for damages was based upon 
tortious conduct engaged in by the union 
in its organizational activities. The Court 
referred to the absence of a comparable 
remedy in the LMRA and cited legislative 
history to show that Congress did not in- 
tend to deprive the states of their power 
to afford a tort remedy. 


The particular question presented by the 


Garmon case is not easily answered, The 
stumbling block is Section 10(a)™ of 
the LMRA which provides for a method 
whereby the NLRB can cede jurisdiction 
to the states. It is contended that this is 
the only way the states can entertain cases 
over which the NLRB admittedly has jur- 
isdiction.” As a practical matter, however, 
the NLRB has been unable to consummate 
any cession agreements, chiefly because of 
the requirement in Section 10(a) that the 
state law be consistent with the provisions 
of the LMRA. Furthermore, Section 10(a) 
refers to an agreement with a state “agency,” 





% The following language in the Garner case, 
cited at footnote 11, at p. 487, is especially sig- 
nificant: ‘‘Congress evidently considered that 
centralized administration of specially designed 
procedures was necessary to obtain uniform 
application of its substantive rules, and to avoid 
diversities and conflicts likely to result from a 
variety of local procedures and attitudes toward 
labor controversies Pa 

% United Construction Workers v, Laburnum 
Construction Corporation, 26 LABOR CASES 
{ 68,460, 3A7 U. S. 656 (1954). 

7% 29 USC Sec. 160(a): ‘The Board is em- 
powered, as hereinafter provided, to prevent 
any person from engaging in any unfair labor 
practice (listed in Section 158 . .) affecting 
commerce. Provided, That the Board is 
empowered by agreement with any agency of 
any State or Territory to cede to such agency 
jurisdiction over any cases in any industry 
even though such cases may involve labor dis- 
putes affecting commerce, unless the provision 
of the State or Territorial statute applicable 
to the determination of such cases by such 
agency is inconsistent with the corresponding 
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an obvious reference to state labor relations 
boards. Only 12 
How could cession agreements be executed 
Surely the 


cognizance ot 


states have such boards 


in the other states? Supreme 
Court will take 
before holding that the states are powerless 


the NLRB un 


agreement 


these facts 


to act in cases refused by 


less there has been a cession 


A strong argument can be made for state 
jurisdiction in a field that would otherwise 
be a “no man’s land.” As has been pointed 
out above, the underlying basis of the de 
cisions precluding state action in labor rela 
the LMRA is the 
obvious need to avoid conflict between stat« 
and federal law. Where the NLRB declines 
to exercise jurisdiction over an enterprise 
and it should not matter there 
been an actual refusal to act as long as the 


tions matters covered by 


whether has 
jurisdictional facts establish that the mini 
mum standards set forth by the NLRB have 


possibility of conflict 


met—no 
involving 


not been 
exists. 

will not 
State 
run afoul of federal policy. Nor 
court did,” that 
could because the NLRB, by 
of changing budgetary conditions, 
relax its jurisdictional standards from time 
to time. The fear is expressed that if the 
states take jurisdiction in 
change in NLRB standards might oust the 


Cases af 


such 
the 


these 


enterprises 
NLRB, and 


cannot 


Cases 
be processed by 
determinations in cases 
can it he 
conflicts 


argued, as one 


arise reason 
migk* 


such cases a 
states of jurisdiction before the 
finally determined 

because the NLRB 
the principle that it will not process 
if the acts took place at a time when it was 


This fear is groundless 


has firmly established 


a cast 
over the entet 


not jurisdiction 


prise involved.” 


exercising 


provision of this subchapter or has received a 
construction inconsistent therewith 

* This argument is relied upon in the 
cases cited at footnote 4 denying state 
diction 

2 On two 


three 
juris 


occasions Congress has rejected 
amendments to the LMRA which specifically 
provided that any state agency or court could 
assert jurisdiction in labor disputes over which 
the NLRB has declined to assert jurisdiction 
S. 1264, 83d Cong., 1st Sess.; S. 2650, 83d Cong 
2d Sess. While it can be contended that the 
failure of Congress to enact the amendment 
indicated an intention that the states should 
not have jurisdiction in this situation, it may 
also be true that Congress felt that the states 
had the power and that the amendment was 
unnecessary. The legislative history does not 
shed any light on the question 

*% Universal Car Company v. Association of 
Machinists, cited at footnote 4, at p. 2098 

* Braukman d.b.a. Screw Machine Products 
Company, 94 NLRB 1609 (1951); Yellow 
Company, 93 NLRB 766 (1951) 


Cab 
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There are other precedents which would 
support state jurisdiction in the matter 
under discussion. The Court in the Beth- 
lehem Steei decision referred to cases in 
which Congress had passed statutes initiat- 
ing federal regulation of certain activities 
but where effective regulation must wait 
upon the issuance of rules by an admin- 
istrative body. Before the rules are estab- 
lished, the police power of the state may 
be exercised.” And “where extensive regu- 
lations have been made, if the measure 
in question relates to what may be con- 
sidered a separable or distinct segment of 
the matter covered by the federal statute 
and the federal agency has not acted on 
that segment, the will be treated in 
a manner similar to cases in which the 
effectiveness of federal supervision awaits 
federal administrative regulations ikea 
administratively rejected by the NL RB 
commerce involved is insub 
held to constitute “a 
matter covered by 


case 


Cases 
because the 
stantial may well be 
distinct segment of the 
the federal statute” where the administra- 
tive body not only has not acted but has 
affirmatively announced its decisioin not to 
act. These principles effectively dispose of 
abstract argument that the states have 
field has been 
federal government. In 


any 
no jurisdiction because the 
pre-empted by the 
all of the cases cited a federal agency 
power to act but the allowed 
jurisdiction until such time as 
effective. 


had 
States were 
to exercise 
the federal made 


power was 


Court 
lead- 
NLRB 


amount of the commerce 


Supreme 
Fainblatt, 
scope of 


Furthermore, as the 
NLRB v 


dealing with the 


pointed out in 
ing case 
jurisdiction: “The 
regulated ‘is of special significance only to 
that taken to 


excluded volume 


the extent Congress may be 


have commerce of small 
from the operation of its regulatory measure 


Santa Fe Elevator Corporation, 


* See Rice v, 
331 U. S. 218 (1947) 
v. Arizona, 325 U. S. 761 
pany v. New Hampshire, 
Northwestern Bell Telephone Company v. Ne- 
braska State Railway Commission, 297 U. S. 471 
(1936). The tast-cited case is typical of the 
others. The state commission ordered the tele- 
phone company to use a 3% per cent composite 
depreciation rate on all its depreciable property 
in Nebraska for the year 1934. Under amend- 
ments to the Interstate Commerce Act, the 
Interstate Commerce Commission and its succes- 
sor in the telephone field, the Federal Com- 
munications Commission, was authorized to fix 
depreciation rates for telephone companies. No 
depreciation rates were ever established by the 
federal agencies, and the Court held that the 
state commission had power to act in the 
interim 


Southern Pacific Company 
(1945); Welch Com- 
306 U. S. 79 (1939); 
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by express provision or fair implication. 
” As the courts have given judicial 
approval of the NLRB’s power to decline 
cases where the impact on interstate com- 
merce is relatively insubstantial,” it can be 
argued that such cases have been excluded 
from the regulatory provisions of the LMRA 
“by fair implication.” There is neo real 
distinction between cases rejected by the 
NLRB because they do not meet the juris- 
dictional standards and the so-called fringe 
cases, such as hotels. The Board has merely 
declined to exercise jurisdiction over hotels 
without saying that they are not engaged 
in commerce within the meaning of the 
LMRA,.” and state regulation in the hotel 
industry has never been upset.” 
LMRA was to estab- 
relations uniform 
having a 
commerce 


The purpose of the 
lish in the field of labor 
national policy over enterprises 
substantial effect on interstate 
Every Supreme Court decision in this area 
holding state action invalid involves a situ- 
ation of actual or potential conflict with 
the federal law, case has denied 
jurisdiction to the states where the 
sibility of conflict did not exist. The re- 
fusal by the NLRB, with judicial approval, 
to exercise jurisdiction over a large section 
of the economy is tantamount, as 
the court in the Garmon case 
to a declaration that the 
policy will not be jeopardized if the 
As the of state 
such cases can in no way 
with the LMRA or its 
pretation by the NLRB, 
horrent to think that the 
will permit the labor relations in this broad 


and no 


pos 


business 
emphasizes, 
national labor 
states 
assume jurisdiction. exercise 
power in create 


any conflict inter- 


and as it is ab- 
Supreme Court 


area to go unregulated when there is a 


sound legal basis for avoiding it, 
exercise of 


a decis« ym 
state jurisdic- 


[The End] 


favorable for the 
tion can confidently be expected. 

* See case cited at footnote 2, at p. 774, citing 
the Welch and Northwestern Bell cases, cited at 
footnote 25, and Terminal Railroad Association 
v. Brotherhood of Railway Trainmen, 6 LABOR 
CASES { 51,154, 318 U. S. 1 (1944) 

7] LABOR CASES { 17,045, 306 U. S. 601, 606 
(1939). 

* Progressive 
LABOR CASES 


Mine Workers v. NLRB, 19 
{ 66,343, 189 F. (2d) 1 (CA-7, 
1951), cert. den., 342 U. S. 868 (1951); Haleston 
Drug Stores v. NLRB, 19 LABOR CASES { 66,187, 
187 F. (2d) 418 (CA-9, 1951), cert. den., 342 
U. S. 815 (1951) 

* Hotel Association 
1388 (1951). 

” Building Trades Council v. Bonito, 27 LABOR 
CASES { 69,034, (Nev., 1955); Hotel Taft, Inc., 4 
CCH Labor Law Reports { 49,302, (Conn, SLRB 
Dec. No. 319 (Conn., 1955); Corn v. Childers, 
Ohio Ct. Com. Pls., 1954: Bellevue Stratford 
Hotel Corporation, Pa. Lab. Bd., 1953 
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New Judicial Concepts: 
Right to Work—Union Membership 


By J. A. McCLAIN, Jr. 


After the Supreme Court declared union-shop contracts valid under the 
Railway Labor Act, the Texas Supreme Court applied this ruling to a 


similar case. The result: 


Both majority and dissenting opinions 


agreed only on what the Hanson case held to be the maximum obli- 
gations—that unions could enforce, under the statute—tender of 


initiation fees, dues and assessments—no more. 


The author suggests, 


in accord with the dissenting views, that full union membership had 
been demanded and therefore unions should be restricted in this aim. 


ITHIN 

cases have been decided that deal with 
the legality of compulsory union member 
legislation as regards railroad em 
These cases have developed totally 
new concepts, it with 
the liberty and freedom of the individual 
employee under the Bill of Rights and with 
respect to what constitutes “membership” 
in a union under compulsory union mem 


recent months two important 


ship 
ployees. 


appears, respect to 


bership agreements authorized by federal 
law. The first case is Railway Employees’ 
Department, AFL v. Hanson, decided by the 
United States Supreme Court, May 21, 1956, 
and the other case is Sandsberry v. Inter 
national Association of Machinists, decided 
by the Texas Supreme Court, July 25, 1956 





130 LABOR CASES { 69,961, 351 U. S. 225, 76 
S. Ct. 714 (1956). 


New Judicial Concepts 


In each case railroad employees were 


seeking to enjoin the placing into effect of 
a collective bargaining contract which would 
require them and all other nonunion rail 
members of a 


Such a contract 


road employees to become 
union or forfeit their jobs 

was specifically prohibited by applicable 
state law in each case, but had been negotiated 
under authority of the 195] 
(hereafter called the union-shop statute or 
statute) to the Railway Act, where 
under Congress purported to legalize com 
pulsory union membership 
the railroad and aviation industries notwith 
standing laws to the contrary By 
giving the statute a very narrow construc 


tion in the Hanson case, the United States 


amendment 


Labor 


agreements in 


State 


230 LABOR CASES 70,131, 25 Tex. 522 (1956) 
64 Stat. 1238, 45 USC Sec, 152 (1952) 
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law firm of McClain and Smiley, Sarasota, Florida 





Supreme Court upheld the constitutionality 
of the statute against the contention that 
it was violative of the employee's liberty 
and freedom under the Bill of Rights. The 
Hanson decision was analyzed in detail in 
the American Bar Association Journal’ for 
August, 1956, and no effort will be made 
here to consider the case in full. There are 
certain important questions raised by the 
Hanson and Sandsberry cases, taken together, 
however, relating to the limited (formal) 
type of “membersh.p” that may be required 
under the statute and to a new concept of 
the right to work, which deserve further 
consideration. First, however, it seems de- 
sirable to review briefly the social and legal 
background out of which the two cases 
arose. 


It has been sdid that “One of the most 
controversial problems facing the present 
social law of countries in the stage of 
democracy and industrialism is that of legis- 
lative treatment of collective bargaining 
agreements by which an employee’s right 
to work is made to depend on membership 
in a labor organization.”*® There has been 
much ferment and discussion in the United 
States within recent years as to the social 
and economic desirability of laws, state or 
federal, that would authorize, on the one 
hand, or prohibit, on the other, agreements 
whereunder compulsory union membership 
a condition of obtaining or re- 
taining a job. During the past 15 years, 
18 states* enacted so-called right-to-work 
laws, the effect of which is to guarantee to 
each employee the privilege of choosing 
whether he shall or shall not join a union 
without interference in his choice from 


would be 


employer, union or others, and without 
jeopardizing his job. The right-to-work 
laws have been the subject of much con- 
troversy. No thorough examination is pos- 
sible here of all the pros and cons of “right 
to work” laws, and only a brief outline of 
the opposing arguments can be attempted 

Critics of such laws claim that they are 
motivated by antiunion sentiments, that 
they tend to weaken the union movement 
and thus produce lower wage levels and in- 
ferior working conditions, and that the 
terminology itself, right-to-work, is a mis- 
nomer in that no one is given a right 
to a job by such laws.’ The claim is fur- 
ther made that unions need “union security” 
arrangements, particularly compulsory mem- 
bership agreements whereby all employees 
must become union members. Two principal 
arguments are advanced for compulsory 
union membership: (1) It eliminates the 
so-called “free riders,” that is, the nonunion 
employees who receive the benefits of col- 
lective bargaining without financially con- 
tributing to its cost and (2) it gives union 
disciplinary control over all employees and 
thus enables the union better to discharge 
its responsibilities. 

The proponents of right-to-work 
emphasize that the rights of the individual 
employee deserve protection from forced 
union membership arrangements which, it 
is contended, violate long-honored recogni- 
tion of individual liberty and freedom. It 
does seem clear that where the employee's 
job is made to depend on union membership 
there is a patent interference with the em- 
ployee’s freedom of self-organization and 
an act of discrimination." One writer has 


laws 
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declared that a compulsory union member 
ship contract is just the opposite extreme 
of a yellow-dog contract: “One 
union membership, and the other non-union 
membership, a condition of employment.” ” 


makes 


Against compulsory unionism it is fur- 
ther urged that such arrangements result in 
exacting money by private organizations 
(unions) from the worker against his will, 
deprive him of his freedom of association 
and right to work at a common occupation 

all in contravention of traditional American 
concepts of individual liberty and freedom. 
It is pointed out that the refusal of em- 
ployees to join a union cannot necessarily 
be attributed to a desire to spare expenses 
Their refusal may be motivated by many 
other considerations, 
in matters of principle 


including differences 


Basicaily, then, the issue is one of indi 
vidual liberty versus the social good claimed 
union membership. It is 
that in the 
America over 


for compulsory 
interesting to note 
and controversy in 
issue, very little account 
of the approach in the 
Western Europe to the same problem. In a 
recent article entitled “Compulsory Unionism 
in Europe,” ” Professor Arthur Lenhoff, of 
the University of Buffalo School of Law, 
gives a very complete survey of the 
and its development regarding this problem 
in Western Europe. In contrast to the un 
settled law on this subject in the United 
States, with different approaches by states 
and federal government, it appears that the 
law is clearly defined in Austria, Belgium, 
Netherlands, Germany, France, Den 
and Switzerland, and the 
the rights 


compulsory 


discussion 
this basic 
taken 


democracies of 


has been 


law 


the 
mark, 
decision 
of the 

unionism 


Sweden 


has been in favor of 
and against 
Lenhoff 


the principle of voluntarism has permeated 


individual 


Professor States 


the development of labor unions on the 


Continent, and compulsory unionism has 


been entirely inconsistent with public 
7 2 


expressed 


opimniot 
also states that the view some 
that 


on political or religious differences accounts 


there.’ 


times union rivalry based 
for the anticompulsory union atmosphers 
in Europe is merely conjectural.” In con 


clusion, he states 


* Torff, ‘The Case For Voluntary Union Mem 


bership,’’ 40 lowa Law Review 625 (1955) 
” Cited at footnote 5. 
4% See work cited at footnote 5, at pp 
24 
* See work cited at footnote 5, at p. 27 
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in Western Europe 
countries lost for 
ments conditioning employments upon member 


“Thus, it seems that 


love agrees 


there is no 
ship in a labor organization. Of no small 


Significance is their recent with 
totalitarian 
has had a profound effect 
proach. It is 
the 


(Personlichkeitsrecht) 


experience 


regimes which, naturally enough 


upon their ap 
interesting to note the extent 
freedom ot per 


other 


to which notions of 
sonality 
individual 


approach to the 


il d 


freedoms have influenced their 


problem. In the minds of 


these nations, freedom of personality 


good deal more than the rigt 


braces a 
be left alone.” ’ 


Historically, American labor leader 


great emphasis on the freedom of 


by the employee either to join or 


join a union The vellow-dog contract 


under which employers sought t 


Irom 


prevent 


their employees joining a union has 


long been outlawed Labor leaders were 
successful in 
working 
to belong to a 
Norris-LaGuardia Act not only 
injunctions in labor di 


a public 


getting legislation giving 
freedom of choi 
193 ) 


curbed 


man complete 


labor union. In 
use of pute 
declared 
to the 


pressly policy 


protection rivht to jom 
a union.’ 


In the railroad and aviation industri 
labor relations are 
way Labor Act, 
in 1934 and 1951, as 
other industri 
lations are 


Relations Act 


controlled by the Rail 


passed in 1926, a 


amende 
distinguished from all 
vhose labor re 


National Labor 
Hartley Act 


interstate 
controlled by the 


and the Daft 


In the railroad industry the labor union 
igreement i 
union and by amend 


Labor Act in 1934 
union-shop 


were opposed to union-shop 
applied to company 
ments to the Railway 
obtained the legal prohibition of 
agreements. At that 
agreements in the 
held by 
agreement 


Phe 


unions 


time 20 per 
the existing 
dustry were company union 


quently these called 


union shop tandard or nati 


were opposed 
obstacles to 
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Way avor 
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that 
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such agreements be 
Joseph Eastmar 
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opposed such proposals and Congress re- 
jected them.” 

Seventeen years later (1951), when the 
standard railway labor unions had 75 per 
cent to 80 per cent of all organizable em- 
within their folds, their leaders, 
with the exception of those of the Brother- 
hood of Locomotive Engineers, pressed for 
and obtained from Congress the union-shop 
Statute, 


ployees 


This statute received its first test by the 
United States Supreme Court in the Hanson 
case which arose in Nebraska.” Hanson 
and four other Union Pacific Railroad em- 
ployees brought an action for themselves, 
and all other employees similarly situated, 
against the railroad to enjoin it from put- 
ting effect a union-shop agreement 
negotiated under authority of the 
shop statute. The unions were brought in 
as defendants. Injunctive relief was granted 
and affirmed by the Supreme Court of 
Nebraska, which held that the union-shop 
statute violated the freedom of association 
and right to work of individual workers 
guaranteed by the First and Fifth Amend- 
ments of the United States Constitution. 
The case was appealed to the United States 
Supreme Court. 


into 
union 


In upholding the constitutionality of the 
union-shop statute, as narrowly construed 
Supreme Court two 
concepts, one having to do 
version of what right to work 
what 


by it, the created 
totally new 
with a new 
means, the other having to do with 
Supreme Court later 
“formal” or “fictional” union membership 
in the Sandsherry case 


the Texas called 


In rejecting the view often expressed by 
the Court that the individual has a per 
sonal liberty and right to work for a living 
at a common occupation, the United States 
Supreme Court advanced the concept that 
the right to work is not to be considered 
(at least as to railroad workers) as the right 
of the individual but as a social or collec- 
tive principle of very vague limits and even 
more unclear application. 


The Court stated 


“It is said that the right to work, which 


the Court has frequently included in the 


concept of ‘liberty’: within the meaning of 


the Due Process Clauses may not be 


" Hearings Before the Committee on Inter- ’ 


state Commerce on S. 3266, 73d Cong., 2d Sess 
(1934), p. 157 

#28 LABOR CASES { 69,322, 
N. W. (24) 526 (1955). 

*” 76 S. Ct. 719-720 
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denied by the Congress. The question 
remains, however, whether the long-range 
interests of workers would be better served 
by one type of union agreement or another. 
That question is germane to the exercise 
of power under the Commerce Clause—a 
power that often has the quality of police 
regulations. One would have to be 
blind to history to assert that trade union- 
ism did not enhance and strengthen the 
right to work. ... To require, rather 
than to induce, the beneficiaries of trade 
unionism to contribute to its costs may not 
be the wisest course. But Congress might 
well believe that it would help insure the 
right to work in and along the arteries of 


commerce. No been 
20 


interstate more has 


attempted here. 


In previous cases the Court has used the 
right-to-work concept to protect the right 
of individuals. Protection has been given 
under the right to work for an individual 
to engage in the laundry business,” to be 
a freight train conductor,” to be a state 
employee,” and to teach in a municipally 
supported university.” 


Mr. Justice Hughes said, in upholding 
the right of an alien to work in a restau- 
rant notwithstanding a state alien quota law: 


“It requires no argument to show that 
the right to work for a living in the com 
mon occupations of the community is of 
the very essence of the personal freedom 
and opportunity that it was the purpose of 
the . . . [Constitution] to secure.’ 


Shortly, before the Hanson decision, Mr 
Justice Douglas, its author, dissented from 
a majority opinion which upheld the right 
of the State of New York to suspend from 
the practice of medicine a physician who 
had been contempt of 
gress, and stated: 


convicted of Con 


“The right to work, I had assumed, was 
the most precious liberty that man possesses 
Man has indeed as much right to work as 
he has to live, to be free, to own property.” ™ 


Now, however, we find that the Court has 
transformed the concept of the right to 
work from an individuai right of the highest 
into kind of right 
shared by all other railroad workers. This 
collective right may apparently be shaped 


order some collective 


by Congress in accordance with its notions 


= Smith v. Texas, 233 U. S. 630 (1914) 
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* Slochower v. Board of Education, 350 U. S 
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regarding the promotion of the interests of 
the whole organized labor movement with 
out regard to the adverse effect upon th« 
freedom of the individual worker. It is 
sufficient under this view if Congress be 
lieves policywise that the long-run advan 
tages of compulsory union membership will 
be beneficial to workers as a whole, but 
novelty of concepts does not stop here 


A new concept of what constitutes mem 
bership in a union has also been forged by 
the Hanson case, particularly as its holding 
was interpreted by the Texas Supreme 
Court in Sandsberry case. It now 
that one may be a union “member” 
refuses to take oath of membership, who 
refuses to adhere to any of the tenets or 
policies of the union and who never goes 
near a meeting—just so long as he tenders 
the money to cover the regular initiation 
fee, periodic dues and assessments, not in 


appears 
who 


cluding fines and penalties 

This 
was characterized by 
Court as “formal or fictional” in the Sands 
berry which held that such type of 
membership (virtually a debtor-creditor re 
lationship) that validly could be 
required of railroad employees under th« 
terms of the union-shop 
strued by the United States Supreme Court 
in the Hanson case 


new type of union “membership” 


the Texas Supreme 
case 
was all 


Statute as con 


It is not entirely clear that the United 
States Supreme Court held in the Hanson 
case that to than 
the stipulated financial payments for union 
membership would be illegal. The Court 
did say: “The only conditions to 
membership authorized by Section 2 Eleventh 
of the Railway Labor Act, are the pay 
ment of ‘periodic dues, initiation fees, and 
In the latter part of its 
Court stated: “We 
the use of other 
member 


require conditions other 


union 


>» 
assessments. 
opinion, however, the 
express no opinion on 
conditions to secure or maintain 
ship in a labor organization operating under 
” 
a union or closed shop agreement Does 
this mean that there is left for future de 
termination the which further 


conditions may be imposed ? 


extent to 


If, as held in the Sandsberry case, a debtor 
creditor relationship is all that legally can 
be required under compulsory union mem 
bership legislation, because of constitutional 
limitations under the Bill of Rights, then 
it would seem that the union movement for 
compulsory union membership legislation 


#76 S. Ct. 719-720 
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has met with a serious setback Any grou 


seeking government intervention usually 
finds that with the advantages the 
ment 


regulations as a price tag 


govern 


bestows there come restrictions and 
sometimes a big 


one The present case s no exception 


Undoubtedly this judicial 
of the kind of union membership the statute 
different from what the 


interpretation 


authorized is quite 


railroad unions thought they were getting 


from the they have en 


Statute The 


and requirements 
deavored to enforce under th« 
that the 


record in the Sandsberry case shows 


unions were demanding full union men 
bership, with all the trimmings, of all em 
ployees, even though the collective bargaining 
contract before the Texas Supreme Court 
did not spell this out. Furthermore, it wa 
shown in that that the 
refused anything short of full union mem 


with the 


case unions had 


bership as compliance statute 
It seems clear, also, that Congr tselt 


in enacting the statute intended a mucl 


type ol 
that found permissible by the court Phi 


broader union membership thar 
conclusion is readily apparent from the face 
of the statute It 
shall not be 


is not 


member rij 
required ¢ ose to whe 

available upor same “terms 
applicable’ 
vided 


nonmembership shall not be a cause of job 


conditions as are generally 


any other member. It is also pre 
loss to one to whom membership is denied 


wr terminated for any reason other than 


failure to tender the regular initiation fe 
assessments, not including fine 


Nowhere doe the 


ligibility for 


dues and 


or penalties tatute 
purport to regulate the mem 
bership in a union or the duties and obhga 


tion of members. The statute only 


puryp t 
to regulate a condition of employment 

railroads and not conditions of union men 
bership. In short, the unions were to retait 
all the powers of rejection for or discharge 
had a 


merely ré 


vhicl 


from union membership they ever 


private organizations, but wer« 
stricted as to the 


could 


rejected tor of 


circumstance in 
the employee be fired from his job 
fired trom 


made 


even though 


union membership. All thi plain 


in the report oft the Senate 


Committees on Interstate and 


merce » The full scope ol wh; statute 


purported to do by 


requiring iu unio! 


membership was presumably xtreme 


however, that the Court felt 

Committee on 
Rept. 2262, Sist 
Rept. 2811, 8ist 
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the Hanson case to narrow the statute’s 
obvious meaning in order to hold it con- 
stitutional. 


The United States Supreme Court strove 
to find that the statute was intended to 
require only financial support in the form 
of fees, dues and assessments to cover the 
cost of “the work of the union in the realm 
of collective bargaining.” It refused to con- 
sider whether such amounts thus con- 
tributed by the employee would more than 
meet such union overhead, or that part of 
such monies would be used, as alleged, and 
not denied by the union, for insurance pro- 
grams or political purposes extraneous to 
collective bargaining. It did say that “If 
assessments are in fact imposed for pur- 
poses not germane to collective bargaining 
a different problem would be presented.” 
Is this not a strong indication that, when 
faced with a case raising the question, the 
Court will hold that funds exacted from 
union members under the union-shop statute 
can only be used for purposes directly re- 
lated to collective bargaining ? 


The Court apparently recognized that to 
hold that full union membership, as_his- 
torically understood, could be required under 
government action would force ideological 
conformity and impose restrictions of free- 
dom of associations and speech in direct 
conflict with the Bill of Rights. The Court 
referred to various onerous and restrictive 
provisions regarding membership obliga- 
tions it found in the constitutions and by- 
laws of railroad unions and then 
stated 


several 


“Tf other conditions are in fact imposed, 
the exaction of dues, initiation fees, 
or assessments is used as a cover for forcing 
ideological conformity or other action in 
contravention of the First Amendment, this 
judgment will not prejudice the decision in 
that For we pass narrowly on §2, 
Eleventh of the Railway Labor Act. We 
only hold that the requirement for financial 
support of the collective-bargaining agency 
by all who receive the benefits of its work 
is within the power of Congress under the 
Commerce Clause and does not violate 
either the First or the Fifth Amendment. 
We express no opinion on the use of other 
conditions to secure or maintain member- 
ship in a labor organization operating un- 
union or closed shop agreement.” ™ 


or i 


case. 


der a 

After the Hanson case was decided, the 
Texas Supreme Court made a valiant effort 
to apply its rulings to the Sandsberry case, 
a case involving similar facts which had 





Research is an organized method 
for keeping you reasonably dissatis- 
fied with what you have.—Charles 
F. Kettering, former vice president 
of General Motors. 





been held in abeyance until the United 
States Supreme Court had spoken. The 
result was four separate opinions in the 
Sandsberry case—a majority and concurring 
opinion, and two dissenting opinions. Curi- 
ously enough, the majority and dissenting 
opinions agreed on what the Hanson case 
held as to the ‘maximum obligations that 
the unions could enforce under the statute, 
namely, only the tender of the initiation 
fees, dues and assessments, and no more. 
The dissenting opinions felt that on the 
record before the Court more than this had 
been demanded by the unions, which in- 
sisted on full union membership. Consequently 
the dissenting judges felt that the unions 
should be restricted from going beyond the 
legally approved maximum obligations as 
defined in the Hanson case 

In the majority opinion Justice Culver 
stated: 

“Petitioners vigorously urge that the pro- 
posed contract makes the absolute require- 
ment that nonunion employees become full 
union members. But it no more requires 
full union membership than does the con- 
tract in Hanson and as expressly held in 
that case the contract does not compe! full 
union membership. 

“Additionally, in our case it was shown 
that the union committee after making de- 
mand for a union shop contract, refused 
to discuss or consider changes to provide 
only for the payment of charges 
to defray the permanent cost of collective 
bargaining. But a misconception on the 
part of the unions as to the effect of the 
union shop contract would not warrant us 
in upholding an injunction against the ex- 
ecution of that contract. 

“But regardless of any conditions for 
membership set forth in any union consti- 
tution or by-laws, or any discharges or 
resignations that have taken place as a 
result of the union shop contract on any 
other railroad lines, the membership re- 
quirements of this contract and of the union 
shop statute are mercly formal and fictional 
aside from the financial obligation. 


fees or 


“The unwilling employee need assume no 
pledge of conformity nor promise of obedience, 
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nor even make application for membership to 
retain employment under the union shop con 
tract.”* (Italics supplied.) 


In his concurring opinion Justice Calvert 
thought it was going too far to say that an 
employee may not required even to 
make application for membership, though 
he did indicate that such application could 
not legally contain pledges of conformity 
or obedience. He stated: “It me 
that an application for membership may 
well be a necessary part of the mechanics 
for determining whether an employee wishes 
and is granted union membership.” ™ Again 
the question arises: What kind of mem- 
bership would he be applying for? Pre 
sumably just the privilege of making the 
payments 


be 


seems to 


In his dissenting opinion, Justice McCall 
found a close parallel between the require- 
ments for compulsory formal union mem- 
bership, even if limited to financial support 
only, and the claim made in colonial days 
that all citizens should be required to pay 
taxes to support the then-established church 
At the time, he stated, it was urged that 
“Since all citizens benefited from the pro 
gram of the Church, all should help pay 
therefor.”“ This controversy, he 
led to the Statute of Virginia for Religious 
Freedom, drafted by Thomas Jefferson, 
which declared in its preamble “That to 
compel a man to furnish contributions of 
money for the propagation of opinions 
which he disbelieves and sinful 
and tyrannical.” This same belief, he stated, 
was responsible in large part for the First 
Amendment of the Bill of Rights to guar 
antee that there would be no establishment 
of religion compulsory 
support of a private organization by those 
who did not subscribe to its program. He 
felt that the union-shop statute, even as 
limited by the Hanson case, provides taxes 
in effect for a new establishment—a labor 
organization, a private organization, but 
recognized that the Hanson was 
controlling on the constitutional issue 


When the Hanson 
are closely studied it is difficult to see how 


stated, 


abhors is 


and no financial 


decision 


and Sandsherry cases 
the railroad unions have gained any long 
range practical advantages under the statute, 
except the money payments required, but 
with such payments may go the restrictions 
indicated in the Hanson case regarding the 
use of such funds for purposes other than 


those directly related to collective bargain- 
42 25 Tex 
25 Tex 
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ing. It seems likely that litigation will arise 
over the of their 
expenditure is carefully limited to collective 
The 


whether 


use such monies unless 
bargaining purposes 
tion still remains 
paid too high a price 
the 
they have heretofore 
the 
compulsory 


important 
the 
the 


practical advantages 


ques 
unions have 
tor legislation in 
sacrifice of other 
had. Having gone to 


government tor assistance in torcing 
membership on all em 
ployees, they are told what 
and may not result of 
lation. Over 200,000 nonunion railroad em 
ployees (approximately 20 per cent of all 
affected the 
that the 


continuing 


union 


now they may 


do as a such legis 


railroad employees) by 
Statute 
Statute 


litigation as to its pré 


were 
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the ubject of 
per application 


and its 


W ill be 


that the railroad 
statute on the 
them to 


their 


cleat unions 
| the 


seen 
de sirable 1o! 


It seems 
did not 
that it 
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Such a 


one of th 


ground 


was have its 


improve bargaining 


strength need was expressly dis 
claimed by 
the statute 
Committees on 

To a 
Harris 
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Foreign Com 
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Interstate 
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power ol 


Harrison, president of the 
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affect 


other, ¢ 
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that 
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other 
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contributions to 
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legislation was 
all 


interesting 


Aside from financial 
by all 


urged 


unions only 
ground 


need 


employee . 
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disciplinary 
The 
colloquy which took place between Senator 
Donnell, of Missouri, and Mr. Harrison 


Donneli 
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lor 
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ployees following is an 


‘SO have 
least 
the 


members 


“Senator you want to 
thes« at 


whatever 


disciplinary 
280,000 to 350,000 
figure may be, who 
of the union. That is correct, is it 

“Mr. Harrison ‘Not 


people but over all our members.’ 


pe ople 


are not now 


not?’ 
only those 


Donnell: ‘In word 


have 


other 
disciplinary power 
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“Senator 
want to 
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you 
over your 
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“Mr. Harrison: ‘But not able to exercise 
because of the voluntary character of the 
membership.’ 

“Senator Donnell: ‘You feel you should 
have disciplinary power over all of them?’ 

“Mr. Harrison: ‘Yes,’”™ 

If this disciplinary power over all em- 
ployees is one of the things the unions 
wanted by means of the statute, it appears 
that not only did they not get this all- 
inclusive power, but it is also questionable 
whether the unions did not lose through 
the statute part of the disciplinary control 
they had before its passage if all they can 
exact from any employee is formal member- 
ship, that is, the specified money payments, 
not including fines and penalties. The Han 
son case specifically “The prohibi 
tion of fines and penalties precludes the 
imposition of financial burdens for dis- 
ciplinary purposes.” ” 


states: 


As a result of the Hanson and Sandsberry 
cases, definite restrictions seem to confront 
the unions. What disciplinary control, if 
any, may legally be asserted over any union 
member? Clearly there are no voluntary 
members under a compulsory union mem- 
bership contract. All members are con 
scripted in that those employees already 
members are forced to remain members 
and those not members are forced to join 
and remain members. Thus, all members 
are conscripts and the union must conform 
to the imposed by the statute 
which necessarily and protects all 
members. One restriction specifically men- 
financial 


restriction 


covers 


tioned in the //lanson case is that 
burdens may not be imposed for disciplinary 


purposes. Other problems are presented. 


May any railroad employee 
“member” of a union and retain 
merely by tendering the money payments 
specified? If the union refuses to grant 
any employee “membership” may not such 
employee keep his money and his job too? 
Are programs maintained by 
some unions no longer to be supported 
from funds? Are unions prohibited 
from using their funds derived from 
dues and assessments for political activity ? 
These and questions of practical 
weight clearly appear to be presented by the 
judicial interpretation of the statute and 
could give much confusion and 
litigation. 


become a 
his job 


insurance 


union 
fees, 


other 


rise to 


Whatever may be the effect of the union- 
shop statute on setting aside state right- 


~ # Hearings Before Subcommittee of the Com- 
mittee on Labor and Public Welfare on S. 3295, 
96 Congressional Record 17057. (1950). 
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to-work laws as regards railroad and avi- 
ation employees, it would appear to be clear 
that the state right-to-work laws are still 
applicable with respect to all other inter- 
state industries and their employees. Thus, 
we now have a situation in 17 states in 
which all nonrailroad and aviation em 
ployees are fully protected by state right- 
to-work laws because of the provision in 
the Taft-Hartley Act preserving such state 
laws, while all railroad and aviation em- 
ployees are subject to compulsory 
membership arrangements, at least so far as 
money payments are concerned. There is 
little doubt that an effort will 
made to amend the Taft-Hartley Act so as 
to eliminate state law restrictions cn com 
pulsory union membership agreements. If 
such an amendment is proposed 
important points of inquiry would be most 
pertinent. What such membership 
mean? Does it mean only 
ments? If so, what may such 
used for? Does it mean full union member 
ship, including the oath of membership and 
subscription to the various obligations con 
tained in the statutes and by-laws of the 
union? What disciplinary control, if any, 
such “membership” confer on the 
unions regarding both volunteer and con 
script members ? 


union 


soon he 


various 


does 
money pay 
funds be 


does 


These and other related questions deserve 
an answer. For the sake of clarity and 
fairness any proposed new legislation should 
expressly define just what kind of compul 
sory union membership it is purporting t 
legalize. If workers are to be forced not 
only to contribute financially to the 
establishment” (labor 
also to work for and actively support the 
“new establishment” and all its beliefs, no 
matter how antithetical they may be to 
individual employees, then it 
fair to have these facts clearly brought out 
in the consideration and drafting of amy 
new legislation on the subject. If this is 
done, Congress and the public will have a 
fuil picture this collective 
right-to-work concept really means in the 


“new 


organization) but 


seems only 


of what new 
terms of modifying our traditional concepts 
of the individual liberty and 
freedom, and can weigh its probable con 
sequences and effect on long-established 
American principles of individual liberty 
and freedom in all if enacted into 
law. 


employee's 


areas, 


In conclusion, it would appear that the 
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the light of its judicial 
date, falls far short of 
what its advocates expected of it. It does, 
nevertheless, substantially dilute the liberty 
and 


hen studied in 
construction to 


freedom of the individual employee, 


and raises the serious question whether 
treedom of association for employees is 
now to be accorded any substantial pro- 
tection under the Bill of Rights. In uphold 
ing the statute, the Supreme Court seems 
to have discarded its own often-repeated 
statement regarding the high order of pro 
tection to be given the right of an individual 
to work in a common occupation and to 
substitute for 


to work to be shared by all other workers 


it a social or collective right 


according to policy judgments by Congress 
in terms of what will benefit workers as a 
whole through union membership, regard 
less of the adverse effect the liberty 
of the individual worker. In restricting the 
obligations .of a 
union to 


upon 


maximum worker forced 


to join a money payments, it 


nevertheless permits these payments to be 


exacted by a private organization on the 


theory that such monies will only be used 
for the costs of collective bargaining, even 
though it is apparent that more than such 
included in such The 
conscripted union member is left to ferret 
out by litigation, if he 
extent of his 


upon 


costs is payments, 
feels aggrieved, the 
the 
under the 


exact obligations and 


restriction action 


statute 


union 


The unions themselves are left with many 
how far they 
their 
While it is certain that 


the unions were not seeking any regulation 


unanswered questions as to 


are now free to operate unions and 


expend their funds 


of their activities by means 

it is equally certain that they hi 
restrictions under the statute. The 
Court 
trom 


Supreme 


has indicated that funds derived 


forced initiath iees, 


payments ol 
icted te 


dues and assessments may be rest: 


directly related to’ collective 
bargaining. The 


tion will need to be 


use im areas 


limits of this restri 


addi 


interpretation The Court 


exact 
determined by 


tional judicial 


also “wide-ranged problems 


Amendment,” but 


directly 


speaks o! 
tendered under the First 
feels that such problems were not 


presented by the record 


If no other conditions than the specified 


money payments are authorized tor mem 


bership requirements, the unions would not 
] 


appear to gain disciplinary control over all 
but actually 


previously held over 


employees, may lost col 
trol 


bers 


luntarvy mem 


They cannot impose financial burdens 


for disciplinary purposes. Clearly 
tomary 


to the 


pledges of allegiance a1 
regulations of the 


require d ot an 


rules and unions 


can no longer be employee 


as a condition of members! 

W hen t he 
cially interpreted, is con 
doubt 
of action as well as thi 


effect o 


a real whether tl reedom 


dividual 
curtailed it s ves 


is not seriously 


to remind again that government rvention 


on behalf of any group usually 


price tag in the form ot the 
and the a 


Whether 


bought a 


certain freedoms 


vovernmental restriction 
bargalt 
union-shop statute remains to be seen 


[The End] 


road unions have 


WORK INJURIES IN 1956 


under 2 


Slightly million workers were 
disabled by on-the-job injuries during 1956, 
according to preliminary estimates com 
piled by the U. S. Department of Labor's 
Bureau of Labor Statistics. The estimate 
of 1,990,000 was 2 per cent above the 1955 
injury total. However, in view of the 
somewhat 
during 1956 this 
slight improvement. 

The 14,300 deaths resulting from 


injuries were 


greater rise in employment 


estimate represents a 
vork 
100 more than during the 
but the third 
since the estimates were 
first compiled in 1936. Approximately 
81,700 other suffered 
gree of permanent physical impairment, 


previous year, this 


lowest figure 


was 


workers some de 


New Judicial Concepts 


ranging from the amputation o1 
use of a finger or toe to c 
ability to 


employment 


mplete 
future Kal 


1,894,000 


engage in any 
The other 
ers received injuries which disable 
least full da 
average length of disability for t 


of them for at one 


ter cases was 18 days 
lhe 


Irom 


disabilit y 
1956 alone 


days ot 
injuries during 
estimated at 40 million 
the future effects of the 


total 


these 
W het 


man-day 


deaths 


and pe! 


evaluated and 


manent impairments are 
added to the immediate lo 
attributable to the 1956 work 


will amount to approximately 195 millios 


the total 


injure 


man-days 





By ROBERT D. HENDERSON 


The Use of Legal Counsel in the Foundry 


ITH the recent merger of the CIO 

and the AFL into one massive union 
(AFL-CIO), it appears even more certain that 
unions are here to stay and that new methods 
in negotiations between labor and manage 
ment will result therefrom, It is a matter 
of conjecture just what the tone of the re 
lationships will be in years to come; how 
ever, recent trends give perhaps a slight 
indication as to the general direction. This 
trend is toward greater unity of labor and 
a realization on the part of both manage 
of each other's rights and 
In the area of actual nego 
toward 


ment and labor 
responsibilities. 
tiations, the trend 
more and more emphasis upon the legal 
aspects of the contract. Obviously, the 
various state and federal laws have been 
a contributory factor in this trend. As a 
result of this greater emphasis upon legal 
interpretation, legal counsel are playing an 
increasingly important role in general labor- 
management negotiations 


appears to be 


It is important to keep in mind the dis 
tinction between the foundry industry and 
the steel industry. Basically the steel industry 
converts virgin ore and scrap iron into sleet 
steel, bar steel for manufacturing and con 
struction, and ingots of iron or steel to be 
processed by other industries. The foundry 
industry (nonmalleable) converts iron and 
steel ingots and iron and steel into 
castings for industrial or private use, such 
as the engine block castings for automobiles 
two different 


scrap 


These are, in a strict 
industries and, although they involve sim 


sense, 


ilar processes, the stage and end products 


are so different that they are separated 


It was the purpose of this study to ascer- 
tain, from the managerial approach, the at- 
titudes toward, the reasons for and extent 
of the use of legal counsel in contract nego- 
tiations in the foundry industry. This re- 
port is based on a study of a cross section 
of the industry and information was obtained 
by questionnaires. 


Questionnaires were sent to 28 firms rang 
ing in size from 400 to 10,000 employees 
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lwenty-three replied, for an 82 per cent 
return, Three of the returns were marked 
“Not applicable” and were thus discarded; 
the report therefore is based upon 20 firms 
The average foundry employs from 400 to 
800, while some of the larger foundries em 
ploy nearly 4,500 workers. Difficulty arises 
when a firm is primarily a 
also has some other operations not directly 


foundry, but 


related, and this would give the impression 
that there are some very foundries. 
Secause of the lack of 
special labor sections in management in the 
small foundries employing under 400 em- 
ployees, they were not considered in this 


large 


unionization, and 


survey. 


Question 1 


“Do you feel the presence of legal counsel 
in contract negotiations tends to create sus 
picion unfavorable to smooth harmony 

Fourteen of the 20 reporting firms answered 
“ves” to this question and the remaining 
six answered “no.” It is interesting to note 
that of firms that four 
were among the largest 
survey. This might be an 
the use or absence of legal counsel is re 
lated to the size of the company 


said “no,” 
included in the 
that 


those 


indication 


Question 2 


“In bargaining with the Union for a new 
contract, do you generally have legal counsel 


as part of your bargaining team 

Fifteen out of the 20 replying answered 
‘no” to this question and the remaining 
five answered Again it is interesting 
to note that it was the large firms that were 
using legal counsel and not the small ones 


“ ” 
yes 


One personnel director in the industry com 
ments in this manner: 

“Frankly, our position was and is that 
so long as bargaining was done by the local 
officers and local representatives of the 
union that more could be 
the company using their 
tions department people along with some 
production people, leaving the legal counsel 
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Industry Contract Negotiations 


It appears to this writer, 


chairman of 





the Business Administration 


Department of Bowling Green State University, that in the area of 


collective bargaining there is 


greater emphasis on the 


prior to the recent AFL-CIO merger. 


a growing 
legal aspects of the union contract than 


trend towards placing a 


This article presents a man- 


agerial view of the use made by the foundry industry of legal counsel. 
This data is based on a survey made by George H. Waynar and the writer. 





more in an advisory capacity. However, 


years, as you are aware 
negotiations have tended to be di 


international officers from the 


in the past few 
more 
rected by the 
international headquarters in order that a 
policy of negotiations might be 
Under I think 
personally if I had to negotiate a contract 
today that I would at least the legal 
counsel] sitting in on the negotiations even 
though he take 
across-the-board give-and-take.” 


nation-wide 


carried on these conditions 


want 


would not part in active 


Question 3 

“Ti legal! counsel 1s used as part of your 
bargaining team, does it play an important 
role in the sessions or is it one of an advisory 
nature?” 

Two firms answered 
question, and they were large foundries, 
each employing over 1,000 people. Seven 
for a total 


“important” to this 


companies answered “advisory” 
of nine answers to this question. On the 
basis of the five who 
Question 2 (relative to whether 


answered “yes” to 
used 


this 


they 
legal counsel in not), 
creates a discrepency of four answers which 
must be accounted for. It should be noted 
that Question 2 used the term “generally”; 
the four additional firms answered 
indicating that 


negotiations or 


therefore, 
this question 
once in a while they 


“advisory,” 
use legal counsel but 
advisory 


only in an capacity 


Question 4 
“Briefly 


counsel as 


state why you do or do not use 


part ot your bargaining 


legal 
team.’ 

First, it appears 
the reasons given by the 15 firms that do 


desirable to consider 


not use legal counsel in contract negotia 


Foundry Industry Negotiations 


tions. Six of these firms believe the presence 


of legal counsel in contract negotiations 
definitely tends to create 


able to negotiations 


state 


suspicion unlavor 
Three 
sufficiently 
operations of labor 
intelligently 


harmonious 
firms legal counsel ts not 


acquainted with the 


management negotiations to 
effectively sit in on 
had attempted to us« 


and the discussion 
[wo firms say the 
legal counsel and it did not prove satis 
lactory; 
unfortunate happenings 


firms teel 


in the one case some rather 


resulted. Representa 
legal counsel is not 


either 


tives of our 
necessary in their situations because 
which have 


without 


no legal problems arise or those 


were settled very peacefully and 
the need of legal counsel 

It is desirable to review the reasons given 
legal counsel in 
Three 


becaus¢ 


by the five firms using 
contract negotiations with the union 
counsel 


laws and protect 


firms state they use legal 
they want to observe the 
management 

It would be of 
representatives of some companies included 


this matter 


interest to read what 


in this survey have to say on 


One reply includes the following observation 

“Because attorneys are unfamilias 
with operating problems, we find that the 
lengthened consider- 


many 


bargaining sessions art 
discussed 


stafi 


ably when technical points are 
We do not 
who specializes in labor law, but the com 
broad ex 


should 


have an attorney on our 


negotiators are persons ol 


pany 
union does not; why 


perience J he 
we use legal counsel?” 
Another 
“We only use legal counsel in an advisory 
bargaining table, 
strictly legal 


states as follows 


capacity never at the 


then only in regards to 


and 
points.” 
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A different approach is this one 

“While referred to as 2 ‘contract’, a labor 
agreement is not basicaliy a legal document. 
Its terms and conditic 1s should be written 
in workingmen’s language. However, it is 
a good policy to have an attorney review 
all contracts before execution.” 

Much to think about is incorporated in 
these words: 

“Legal counsel is very important during 
negotiations of any sort, but must be kept in 
the background, Many items are negotiated 
throughout the year without the presence 
of legal counsel; if he is present at contract 
negotiations it could cause 
strain on good relations, and could lessen the 
union's respect for the company’s negotiator.” 


suspicion, a 


This idea is commonly held: 
should be used only to 
~after the intent 
Counsel should draw 
before it 


“Legal counsel 
advise as to the wording 
had been agreed on 
up the final contract 

One 
negotiations because: 


is signed.” 


firm says it legal counsel in 


uses 


“It is impossible to separate today the 


and legal aspects of collective 
Although wages 


phenomenon, the 


80K iology 
hours is 
intru- 
sion of federal law makes it mandatory that 
counsel be employed in the that 
paramount law is called into question, No 
one have 
but when minds cannot meet what alterna 
tive have you?” 


bargaining and 


basically a social 
event 


desires to recourse to the law 


One firm believes that: 

“Because of bargaining on a national scale, 
it is necessary to use legal counsel in order 
to avoid any serious blunders.” 


Question 5 


“In complying with the terms of a given 
contract, do you try to follow the “Spirit” 
of the Contract or the “Letter” of the Con- 
tract?” 
firms answered “spirit” to this 
question while four answered “letter.” 


Sixteen 


Question 6 


“Tn contract negotiations, does the Union 
generally use legal counsel on its bargain 
ing team?” 

Over three fourths of the firms included 
that the union does not 
use legal counsel. Seventeen companies re- 
port answers of “no.” Only 
comment that the union uses legal counsel 


in the survey say 
three firms 


in contract negotiations 
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Question 7 


“Does the Union in complying with the 
terms of the contract follow the “Spirit” of 
the Contract or the “Letter” of the Contract?” 

Answers received to this question were 
varied and may be summarized as follows 
Nine report the Union follows the “spirit,” 
union follows the “letter,” 
four believe 
the union would choose whichever was t 
their advantage at the time a 
question arose, 


seven say the 


and the remaining companies 


particular 


Question 8 


“In the future 
phasis be placed on the legal aspect of a 
Labor-Management Contract ?” 

The 


were 


will more and more em 


this question 
Nine 


answered 


received to 
divided. 
and ten 


answers 


almost evenly firms 


answered “yes” firms 
“no.” One firm gave the uncertain answet 
Selected 
to be contributory to a more comprehensive 
this matter: 


of “possibly.” comments appeat 


understanding of 


“As contracts keep covering more sub 
jects it will be more necessary to use addi 
tional care in the drawing up of the initial 
and 
avoid ambiguity and duplication of coverage.’ 


also counter proposals to 


proposals 


“Sad Day for those who believe you car 
control ‘human action’ by legal procedures.’ 


“Numerous attorneys do an excellent job 


of negotiating—but not because of thet 


legal training.’ 


“As a precaution we place emphasis on 


the legal aspect at present, and we 


We follow the « 


never to bring people into negotiating ses 


continue to do so 


sions, such as a president or legal counsel, 
who may have the right to make final de 
cisions, because very often unions will press 
that would be bette: 
answered after given some thought.” 


“As the number of 
grow which are covered by a Labor Con 


for a snap decision 


items continue t 
tract, it becomes increasingly important to 
follow the letter of 
escape the chaotic situation if any 
course were followed.” 

“We 
the shop. 


the document so as to 


other 


must live 
We 
ignore the ‘right and wrong’ aspect of a 
situation just ‘letter’ of the 
contract is slightly different. Don’t deviate 
too far too often without good reason. This 


daily with the people in 


can’t and do not want to 


because the 


(Continued on page 206) 
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Labor-Management Arbitration: 
“There Ought to Be a Law’—or Ought There? 


By ROBERT L. HOWARD 





Professor Howard, who was a Commissioner on Uniform State Laws for 
Missouri when he took part in the consideration of the Uniform Arbi- 
tration Act, which was adopted by the National Conference of Commis- 
sioners on Uniform State Laws in 1955, analyzes the pros and cons of 
the question of whether there is need in labor-management relations 
for a uniform arbitration statute to enforce arbitration clauses in 
union contracts. This article is reprinted from the Missouri Law Review 





\ UCH LEGISLATION over the years, 
both and bad, had its 
genesis in the ill-considered 
that “there ought to be a law.” 
infrequently the initial 


has 


impulse of 


good 


someone 
Not 
whether legislation is really 
sirable merits more 
than the pros and cons as to its proper 
content once the initial been 
arrived at. In the present problem both 
considerations are highly important and 
great differences of intelligent opinion exist 
as to both. 


When one has in mind 
law an agreement to arbitrate 
putes has no binding effect, and that an 
agreement to arbitrate an existing dispute 
may be abrogated by either party at any 
time prior to the handing down of an 
award without suffering any adverse 
consequences, the suggestion that 
ought to be a law” by which parties aré 
required to abide by such agreements may 
seem worthy of immediate acceptance. When 
one further has in mind (1) that instances do 
sometimes least in 
when parties to such agreements refuse to 
go to arbitration, (2) that have been 
known, albeit on rare occasions, to refuse 
to carry out an award once it is handed 
down and (3) that there seems to be much lack 


question of! 
needed or de 
serious consideration 


decision has 


that at 
future dis 


common 


legal 
“there 


arise, at some areas, 


they 


of clarity in the minds of many lawyers as 


to how to proceed to enforce an award 


Arbitration 


against a recalcitrant party, the suggestion 


take on additional merit 


hand, 
suppor ting the 


may seem to 


On the other before one succumb 


to the arguments oundness 
of the timeworn saying in its application to 
labor arbitration 


the case of management 


the basic nature of that imstitutior 


be carefully considered 


All persons conversant with this problem 
are familiar with the fact that the tradi 
tional arbitration final step 
in the grievance collective 
bargaining agreement sets 
by which the parties themselves select their 
arbitrator, or arbitration with pre 


clause as the 
procedure in a 
up the procedure 
board, 


vision for resort to some other authority 
to make, or 
if the parties are unable to 
it further uniformly provides that the 
tration award, 
as final and binding by 


no appeal to or review by any other authority 


This whole 
part of the 
which the parties 
governance of their 
So long as it can be kept on a wholly vol 


S¢ lection 


that 


assist in making, the 


agree, and 
arbi 
‘ pte d 


when made, shall be ac« 


both parties, with 


then, becomes a 


created 


procedure, 
privately machinery 
voluntarily set up for the 
day-to-day relation 
untary basis it seems clear that it will con 
tinue to serve its intended 
the willingness of the parties to honor their 


agreement to accept the arbitration process 


purpose It is 


as controversies arise, and their willingness 
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to honor their agreement to accept the arbi- 
tration awards as final and binding, that 
makes the whole system effective and ac- 
ceptable to the parties on any long-range 
basis. - 

One must have in mind that it is only an 
occasional controversy that goes to arbitra- 
tion. The great majority of disputes that 

sarise in the conduct of any industrial enter- 

prise are settled at some stage of the griev- 
ance procedure without the necessity of 
calling on the arbitration process. This 
grievance procedure, which all modern col- 
lective bargaining agreements provide for, 
is the machinery, devised by the parties by 
their own voluntary bargaining process, by 
which they iron out their disputes and mis- 
understandings, arrive at settlements and 
implement their relationships in the indus- 
trial process. This is a part, and a major 
part, of their own self-governing process. 
For the settlement of those few controver- 
sies which the parties are not able to resolve 
in their direct contact adjustment process 
within the prior steps of the grievance pro- 
cedure, the final step of arbitration, again 
of their own devising, comes into play. 
But it is their process which they have 
formulated for themselves and which is 
merely the capstone of their grievance set- 
tlement procedure. They have no purpose 
to submit their dispute to the adjudication 
of any public or governmental agency, 
either judicial or administrative, but only 
to their own privately created machinery 
which has its existence solely by virtue of 
their agreement and from which it derives 
its powers. It is, in many respects, the last 
step in the bargaining process, when other 
efforts at settlement have failed, and with- 
out which the would be to 
economic force 


S¢ le recourse 


It is important to keep in mind that the 
authority of the arbitrator rests not upon 
any law or administrative order or regula- 
tion, but upon the voluntary agreement of 


the parties. It is the agreement of the 
parties, in their submission agreement or 
otherwise, and not any official regulation or 
statutory enactment, that determines his 
authority and fixes his responsibility. Equally 
significant is the fact that the arbitrator's 
award is made final and binding upon the 
parties solely as a result of their own vol- 
untary election and not through any gov- 
ernmental compulsion, judicial or otherwise. 


The purpose and the conduct of labor- 
management arbitration is not on a par 
with the functioning of a governmentai agency 
whose decisions are enforceable by the 
courts and are necessarily subject to some 
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measure of judicial review. If a court en- 
forces an arbitration award, or an agree- 
ment to arbitrate, it does so, not by way 
of enforcing a decision of an official or gov- 
ernmental agency, and based on some statu- 
tory criterion, but solely on the theory of 
contract obligation between the parties, 
both of whom have solemnly agreed to ac- 
cept the award as final and binding and 
each of whom has relied upon the promise 
of the other as the quid pro quo for giving 
up any possible use of economic power to 
which he might otherwise have resorted. 
This is further emphasized when we keep 
firmly in mind that labor-management 
arbitration is strictly a substitute for resort 
to economic force and not in any sense a 
substitute for litigation as in the case of 
commercial arbitration. 


No analogy to court review of the admin- 
istrative process is to be found in such a 
situation. The administrative tribunal is 
created by statute, and the administrative 
process is a process of adjudication by an 
authoritative, governmental agency. The 
enforcement of its decrees and their review 
to determine conformity to statutory or 
constitutional requirements are obviously 
functions for the courts, however desirable 
it may be to limit the scope of the review 
ing court’s authority. 

But the arbitration process as a purely 
voluntary arrangement between the parties, 
representing the culminating step in a pri- 
vately created procedure for the settlement 
of grievances, the determinations of which 
the parties, as the sole creators of that ma- 
chinery, have expressly agreed shall be final 
and binding, stands in clear contrast. The 
very nature of the collective bargaining 
agreement, of which the grievance and arbi 
tration processes are a major part, makes 
clear that the parties rely on each other’s 
willingness to abide by the obligations to 
which they have pledged their word. When 
the parties can no longer rely on adherence 
to these obligations, the grievance proced- 
ure, and especiaily the arbitration process 
as the final step in that procedure, will have 
ceased to perform its intended function in 
the peaceful disposition of industrial conflicts. 


labor- 
exists 


Any analysis of the process of 
management arbitration as it now 
must start with this conception of a purely 
private and voluntary, nonofficial, non 
governmenta! institution. Legislation that 
directs its procedures and subjects its func- 
tioning to judicial control, and its awards 
to judicial review, largely converts it from 
its original private nature and attempts to 
bring it within the legal 


March, 1957 @ Labor Law Journal 


system, or the 














If our economy is to remain healthy, 
increases in wages and other labor 
benefits, negotiated by labor and 
management must be _ reasonably 
related to improvements in produc- 
tivity. —Dwight D. Eisenhower 





system of the administration of justice, like 
the administrative tribunal, and makes it a 
part of that legal system of which appeals 
and judicial review are recognized as a 
usual, if not an essential, part 

It has been suggested that the price to be 
paid in this process of transformation, in 
terms of weakening or destroying volun 
tary arbitration, may be too great for the 
alleged advantages supposed to flow from 
a comprehensive arbitration statute 


Such, at least, are some of the considera 
tions involved on both the initial 
question as to whether any legislation, of 
whatever nature, applicable to labor-manage- 
ment arbitration is desirable 


sides of 


necessary or 


With something in excess of 90 per cent 
of the present-day 100,000 or more collec- 
tive bargaining agreements providing for 
arbitration as the terminal point of the 
grievance procedure, and with the practice 
of arbitration being tremendously increased 
in the industrialized areas throughout the 
country, there and 
increasingly, suggestions from various sources 
that 
cable to labor-management arbitration, that 
would, among other things, provide readily 
available procedure for enforcing agree- 
ments to arbitrate, provide for the expedi- 
tious enforcement of arbitration 
reguiate in greater or less detail the arbitra- 
tion procedure, and give some degree of 
authority to the courts to modify or vacate 
arbitration awards on some more or less 
limited bases. These proposals have varied 
all the way from the very simple provision 
to make agreements to arbitrate in the 
future enforceable, with or without some 
enumeration of procedures for enforcement 


have emerged, widely 


legislation should be enacted, appli- 


awards, 


The most complete survey of arbitration 
legislation available is that published by the 


United States Department of Labor in 1943 
under the title Labor Arbitration Under State 
Statutes. Other useful materials include Dowell, 
‘‘Judicia! Enforcement of Arbitration Awards in 
Labor Disputes,’’ 3 Rutgers Law Review 65 
(1949); Epstein, ‘‘Legal Aspects of Labor Arbi- 
tration,’’ Proceedings of New York University 
Second Annual Conference on Labor (1949), 
p. 383; Freidin, Labor Arbitration and the 


Arbitration 


of awards, to the comprehensive, complex 
and detailed statute setting forth a long list 
of bases for modifying or vacating awards 
and subjecting them to a large measure of 
judicial review. While 

legislation of this nature 
from various sources, 
single state and some on a 
particular emphasis has been given to the 
problem by the somewhat lengthy con 
sideration at the hands of the National 
Academy of Arbitrators, and by the action 
of the National Conference of 
sioners on Uniform State 
meeting giving final 
hensive legislation applicable to both com 
mercial and labor-management arbitration, 
in the form of a Uniform Arbitration Act, 
and with the approval of the House of Dele 

gates of the American Bar Association at 
its 1955 meeting, submitting the act to the 
legislatures of the various states for adoption 
this 
present 


Suggestions for 
have emanated 
confined to a 


wider 


some 


basis, 


Commis 
Laws at its 1955 


approval to compre 


There is no purpose to include in 
detailed 


arbitration 


article a statement of the 


status of legislation, but it is 
appropriate to that a 
the states do have arbitration 
sort, the great 


drafted specifically 


observe majority of 
statutes of a 
which 


majority of were 


for commercial arbitra 


tion, as was the federal arbitration act 
Several of the statutes 
amended to provide for their 
to labor management arbitration \ 
statutes 


disputes 


State have been 
applicability 
roodly 
are in terms 
applicable that 


made the subject of an action at law or of a 


proportion of these 


only to may be 
and a reason for the 
present movement tor 
the fact that 

under many of 


suit in equity, major 
legislative action is 
neither at common law nor 
statutes is the 


future disputes 


these igre 


ment to arbitrate 
this limited character, enforceable. All 
statutes do provide, 


ment of arbitration awards, which are 


even 


however, for entfor 
enforceable at common law by what is 
sibly a somewhat less expeditious pr: 

It is the 
consideration to the 
the 
legislation; w 


purpose of this paper 
arguments pro 
and desirability 
hether 
tion applicable to labor-management arbi 


tration, if should be ind 


con as to need for 


any such uch legisl 


any separate 


Courts (1952); Gregory and Orlikoff, ‘‘The En 
forcement of Labor Arbitration Agreement 
17 University of Chicago Law Review 233 
(1950); Lillard State Arbitration Statutes Ap 
plicable to Labor Disputes,’’ 19 Missouri Lau 
Review 230 (1954): Plock Methods Adopted 
by States for Settlement of Labor Disputes 
Without Original Recourse to Courts,"’ 4 Jlowa 
Law Review 430 (1949) and many others 
See also Commerce Clearing House loose-leaf 
services 
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different from that applicable to commer- 
cial arbitration; whether it should be on 
a state or a national level; if on a state 
level, whether uniform legislation is de- 
sirable; and finally, some of the considera- 
tions relative to its content. 


There was a time not so long ago when 
the representatives of labor almost uniformly 
opposed legislation of this sort. Possibly 
this was a part of the general reluctance on 
the part of unions to have the courts enter 
the labor-management relationship on any 
basis, which was a rather natural reaction 
from their unfortunate experience in the 
application of the labor injunction. With 
the more recent almost universal acceptance 
by labor of arbitration as the terminal point 
of the grievance procedure in collective 
bargaining agreements, and apparently with 
the feeling that some contracting parties are 
too frequently reluctant to go to arbitra- 
tion and may, on occasion, be disinclined 
to abide by arbitration awards, there ap- 
pears to have been some modification of 
this attitude of opposition on the part of 
labor. The existing attitude of both labor 
and management with respect to the desir- 
ability of such legislation appears to depend 
to a considerable extent upon local experi- 
ence, and accordingly that attitude varies 
greatly from one industrial area to another 
and from state to state 


No effort will be made in this article to 
make an extended list of persons active in 
the field of labor relations who have ex- 
pressed their views with respect to this 
problem, but attention may, not inappropri- 
ately, be called to the work of the Gover- 
nor’s Commission on Labor Legislation in 
Pennsylvania under the chairmanship of 
M. Herbert Syme of Philadelphia, a tran- 
script of whose hearings held in 1953 con- 
tains statements of several men of extensive 
experience in this field, invited on a tri- 
partite basis, including several distinguished 
scholars, teachers and arbitrators, along 
with outstanding representatives of both 
labor and management, and indicates vary 
ing shades of opinion. Both within this 
group and elsewhere contrariety of opinion 
exists without regard to the segment of 
the tripartite representation with which the 
individual may be identified. 


A recognition of the arguments pro and 
con as to the need for and desirability of 
such legislation seems to be appropriate as 
a basis for some detailed consideration of 
their merits and as criteria from which to 
judge proposed or existing legislation in 
the field. 
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Arguments for Legislation 
Applicable to Arbitration 


The strongest arguments on behalf of 
such legislation are usually directed to the 
fact, recognized above, that agreements to 
arbitrate future disputes, or even existing 
disputes, are not enforceable at common 
law, and that a party can withdraw from 
an arbitration proceeding and repudiate his 
agreement to arbitrate at any time prior to 
the making of an award. It is also sug- 
gested that reliance upon the common law 
for enforcement of arbitration awards is 
hardly satisfactory, since, it is alleged, a 
lengthy lawsuit with probable delaying ap- 
pellate review is likely to be involved, thus 
destroying the practical value the award 
would have if expeditiously ' enforced. 
Whether substantially the statement 
may not be equally directed to the enforce- 
ment process under statute, and whether 
resort to the courts, always unfortunate, 
may be encouraged by the existence of the 
statute, are matters for subsequent con- 
sideration. The arguments here recorded 
for legislation are largely grounded on the 
assumptions, first, that resort to the courts 


Same 


is essential, and second, that the common 
law does not provide an adequate remedy. 
[hese assumptions are both vigorously re 
futed by those opposed to such legislation, 
particularly so as to the first. While those 
who support such legislation freely admit 
that the vast majority of parties to collec- 
tive bargaining agreements, probably 98 or 
99 per cent or more, live up to their agree- 
ments to go to arbitration and to accept 
awards as final and binding, the other 1 or 
2 per cent may refuse, and if they are per- 
mitted thus to defeat their obligations, so 
the argument runs, the recognized status 
of voluntary arbitration as the final step 
in the settlement of labor-management dis- 
putes may well be substantially undermined 
and, by the resort to economic 
force, the stability of the collective bargain 
ing relationship likewise weakened in the 


possible 


process. 


In the light of these suggestions, proposed 
legislation making all agreements to arbi- 
trate binding and enforceable, and providing 
procedure for expeditious enforcement of 
arbitration awards has developed substan 
tial support. Beyond that point, however, 
pronounced differences of readily 
assert themselves. 


opinion 


While the above matters are those usually 
asserted as giving rise to the need for legis- 
lation, few if any proposed or existing statutes 
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are so limited. Most statutes, as illus- 
trated by that existing in New York and 
the new Uniform Arbitration Act, contain, 
among other things, more or less detailed 
provisions for the appointment of arbitrators 
by the court under specified circumstances, 
the use of depositions and subpoenas, the 
authority of the court to compel or to stay 
the arbitration process, and to modify or 
vacate the award on numerous stated 
grounds, with provisions for appeal as in 
other civil actions 


Much greater controversy arises with re¢ 
latter than con 
cerning the former matters listed as giving 
rise to the general arguments in favor of 
such legislation. attention will be 
given to these provisions later 


spect to these provisions 


Some 


Arguments Against Legislation 
Applicable to Arbitration 


Two general types of arguments are ad- 
vanced against legislation of this nature 
The first is based on the feeling that such 
legislation is not The 
which is not entirely separate from the first, 
emphasizes a possible danger to the con 
tinued effective development of voluntary 
labor-management arbitration as we 
know it by the enactment of such legisla 
tion. Much of the emphasis in both is di 
rected to the importance of promoting and 
encouraging the arbitration process and the 


necessary. second, 


now 


necessity for keeping the whole process on 
a voluntary basis 


This, of course, relates itself to the larger 


question of where we want to go in labor 


relations. Do we want less 
ernment control? Are we 
less government intervention in the 
dling of industrial relations? 
to extend government intervention, 
so readily lends itself to the snowballing 


or do we 


more or gov 
to have more or 
han 
Do we want 
which 
process, want to encourage the 
parties to manage their own relationships, 
including the final disposition of their con 
troversies through their own privately de 
vised processes? Do we want to start the 
process of converting this privately 
lated relationship in the settlement of griev 
ances and the disposition of controversies 
by private voluntary arbitration into a gov 
ernment controlled relationship, either ad- 
ministratively or judicially, or should we 
take cognizance of the tremendous strides 
that have been made in the past dozen years 
or so in developing and implementing ma 
chinery for the processing and settlement of 


regu 


Arbitration 


disposition by 
private arbitration from the hand ol 
government, take and pride 
in the far-reaching contributions the 
have made 


grievances, and their final 
Irec 
cognizance ot 
parties 
and are making toward indus 
trial peace through wholly private processes, 
and permit the 


to continue wholly unhampered 


experimental development 


who reads this article is likely 
that the major accomplish 
ment of the President’s Labor-Management 
Conference of November, 1945, 
that 


for arbitration as the final step in the griev 


Anyone 
to remember 


was the 
unanimous recommendation provision 
ance procedure be included in all collective 
bargaining The 
value of voluntary arbitration in the peace 
ful settlement of industrial disputes in the 
years that 
and its bright 
mand that to make the 
encouragement of its use our 


agreements proot of the 


well as before, 


future de 


date, as 
for the 
we should continus 


since 


promise 


principal 
concern 


Perhaps we direct our 
forts to the 


processes ot 


should major ef 
improvement of the privat 
grievance 
arbitration, 
government 


settlement and vol 
rather than seeking to 
control, through the 
into the 


the extent that we provide for government 


untary 
inject 
courts or otherwise, process To 
intervention, even by the process of judicial 


enforcement, may we thereby weaken the 


reliance of the parties on the processes they 
have created by which they dispose of their 
differences by mutual agreement, or by the 
arbitration which they 
mutual 


measure the progress of these processes by 


process of voluntary 


have set up by agreement’? If we 


reference to the relationship of labor and 


short years ago, the 


results are little short of phenomenal 


industry only a few 
Can 
little 


vorking-out 


and allow a 


time to the continued 


we not well be patient 
more 
of this 

Above all 
that 


slow its development 


voluntary cooperative process? 


else we must be careful to do 


nothing would discourage its use or 


In this 
obs rve the 


connection it vyorth while to 
testimony of Dr. George W 
before the 


Commission on 


Taylor Pennsylvania Governor's 
] abor 

sizing his belief that the 
this subject the better, 
policy is 
the field 


set up 


Legislation, empha 
legislation on 
that the 
to keep the government out of 
and to 


less 


sounde st 


encourage the parties to 


and rely finally upon their own 


machinery 


In somewhat similar fashion Dr. Alexander 


Frey of the University of Pennsylvania Law 
School, in the 


same proceeding, expressed 
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grave doubt as to the desirability of such 
legislation and the possible adverse effect 
it may have on voluntary arbitration and 
labor relations on a long-range basis. He 
would keep legislation to a minimum and 
probably go no further than “to revise 
some judicial errors that may have crept 
into this field of the law.” Better draftsman- 
ship of the arbitration clauses in collective 
agreements is suggested as a 
long-range basis of attack. 


bargaining 
more feasible 


Others have emphasized that the most 
that any such legislation should do in appli- 
cation to labor-management arbitration would 
provide that provisions in collective 
bargaining agreements for the arbitration of 
existing or future disputes shall be valid, 
binding, enforceable and irrevocable except 
upon such grounds as exist at law or in 
equity for the revocation of any contract. 
Such a limited provision would, apparently, 
provide the needed revision of “judicial 
referred to above, and would have 
the merit, in the minds of its sponsors, that 
the parties would not encounter the rather 
detailed procedural requirements common 
in most legislation of this nature. In this 
connection we are reminded that the facili- 
ties of the common law could be relied on 
for enforcement, and that any shortcomings 
in the remedies thus provided may be more 
than counterbalanced by “freedom from the 
multitudinous motions to compel arbitration, 
motions to stay arbitration, motions to re- 
view, and motions to enforce, which are the 
inevitable consequences of integrating labor 
arbitration into a statutory procedure in- 
tended and probably necessary for the de- 
termination of commercial disputes.” In this 
connection it must be observed that the 
disposition of these various and sundry mo- 
tions are all subject to appeal and further 
judicial review. 


be to 


errors” 


If there is any inclination to doubt the 
delaying possibilities in this connection under 
such proposed legislation, one need only 
take a casual look at the Uniform Arbi- 
tration Act which, in addition to authorizing 
court proceedings (1) to compel arbitra- 
tion; (2) to stay arbitration (Section 2); 
(3) to appoint arbitrators (Section 3); (4) 
to confirm an award (Section 11); (5) to 
vacate an award, with five distinct and 
varying grounds upon the basis of which 
the award may be-vacated by court action 
(Section 12); and (6) to modify or correct 
an award on three distinct bases (Section 
13); makes specific provision for appeal 
from “(1) an order denying an application 
to compel arbitration . . ., (2) an order 
granting an application to compel arbitra- 
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tion . . ., (3) an order confirming or 
denying confirmation of an award, (4) an 
order modifying or correcting an award, 
(5) an order vacating an award without 
directing a rehearing,” plus any further 
“(6) judgment or decree entered 
pursuant to the provisions of this act.” As 
to all, it is provided that “the appeal shall 
be taken in the manner and to the same 
extent as from orders or judgments in a 
civil action” (Section 19(a) and (b)). 


Such a casual glance reads content into 
the “multitudinous motions” over which the 
above quotation expressed concern. 


It is suggested that the confusion and 
delays attendant upon the application of all 
of these, and many other, statutory provi- 
sions bid fair to modify substantially the 
existing simple, informal, expeditious process 
of voluntary labor-management arbitration, 
and to set up a reliance on court proceed 
ings as the final step to which the once 
final process of arbitration may well become 
a preliminary. It has been well said that 


“The essence of the arbitral process is that 
it leads to a quick, final and binding deci- 
sion which is designed to be the end point, 
and not the starting point of a dispute.” 


From a wholly different source comes the 
similar suggestion that the success of labor- 
management arbitration is due almost en- 
tirely to the voluntary acceptance of the 
whole process by both management and 
labor, and that we are better off without 
such proposed legislation the 
delay, uncertainty and consequent confusion 
resulting from judicial intervention and 
judicial review of arbitration decisions. 


because of 


The importance of keeping labor-manage- 
ment arbitration on a completely voluntary 
basis can hardly be overemphasized. It is, 
of course, initially a private arrangement 
entered into wholly voluntarily by the par- 
ties for the final settlement of nonlegal con- 
troversies by a neutral third party as a 
means of preventing resort to 
force, and controversies which neither party 
ordinarily would be willing to submit to the 
determination of a court. Those who oppose 
such legislation as here under consideration 
feel strongly that labor-management arbi- 
tration will serve its intended purpose fully 
effectively only when the parties to it re- 
gard the arbitrator’s award as finally and 
binding in all without 
possible resort to the courts. They feel 
equally strongly that when the artificial 
prop of recourse to judicial intervention is 
statute, with its alleged en- 


economic 


completely cases 


provided by 
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of the parties to regard that 
as the final step in the procedure, the chances 
that it will achieve its full effective 
ness are likely to be measurably lessened 
Furthermore, it is that a statute 
numerous upon which a 
inquire 


couragement 
ever 


believed 
providing bases 
court may 


arbitration 


and set aside an 
is fundamentally 


purposes 


into 
award incon 
the 
parties to a collective bargaining agreement 
seek to implement when they include in that 


sistent with basic which the 


agreement a arbitra 


tion 


provision tor private 
that the 
the arbitration 


and stipulate determination 
of the arbitrator, or 
shall be 
both parties to the agreement 
the 
mission expressed somewhat the same thouglit 
the 
is made as final as possible you will defeat 
the whole thinking of arbitration and you 
start your round of litigation. We are try 
ing to that litigation and find a 
speedy end to the difficulty of the parties.” 


board, 
accepted as final and binding by 
One witness 
Pennsylvania Governor's 


before com 


by saying: “Unless arbitrator’s award 


avoid 


Some who believe legislation of the sort 
here under consideration is undesirable and 
who are deeply concerned about maintain 
ing the completely voluntary character of 
labor-management arbitration in all of its 
aspects have made the suggestion that sinc 
it is a substitute for 
foree, the sanctions for possible refusal to 


resort to economic 
conform to an agreement to go to arbitra- 
out an award should be left 

The strike 
thereof, it is 


tion or to carry 
up to the parties’ own devising 
or the lockout, or the threat 

sometimes suggested, could be used instead 
of resort to the the theory that 
the government should be kept entirely out 
of the except in 
and that the more drastic remedy ot 
economic self-help would be a more potent 


courts on 


process serious emergen 


cies 


persuasive to abide by the obligations to 


go to arbitration or to accept an award than 
a possible resort to the courts 


Without these 
the 


inappropriate to 


endorsing suggestions as 
solution, 


this 


pointing way to the desirable 


it is not observe in 
connection that the provision for arbitration 
usually goes hand in hand with a no-strike, 
no-lockout clause. When the parties agree 
Contracts, Vol. 6, Sec 
5387 and following: Restatement of 
of Contracts, Sec. 445; Hzell v. Rocky 
é Elevator Company, 76 Colo 
409, 232 Pac. 680 (1925): Park Construction 
Company v. Independent School District, 209 
Minn. 182, 296 N. W. 475 (1941); Hamlin 1 
Duke, 28 Mo. 166 (1859); Bunnell v. Reynolds, 
226 S. W. 614 (Mo. App., 1920); Fernandes 
Grain Company v. Hunter, 274 8S. W. 901 (Mo 
1925); Continental Bank & Supply Company + 


*See Williston on 
1927, pp 
the Law 
Mountain Bean 


Arbitration 


on arbitration as 
ance procedure 


ing agreement, they, same time, 


commonly agree to fo their right te 


resort to thus 
full 


arbitration. In 


economic force an place 


their reliance upon final and binding 


a good mat instances both 
unions and companite S agree t give 


right with considerabl reluctance If 
arbitration is 


up thi 
only 
not to be final, whether 


being made subject to some measure 


court review by vacation of awards, et¢ 


or otherwise, the reasons and the justifica 


their right to 

ould 
weakened i! 
that the 
final 


and justifications largely or c« 


tions tor having given up 


resort to economn rorcs certainly 


seem to be materially not 


destroved lo the extent arbitra 


tion award is not to be those reason 


mpletel 


to exist 


In reply to the sugge 


asserted t practica 


is pointedly 


matter, reliance on such om anction 


frequently would be a wholly inadequate 
Seldom, if ev ould an em 
find it 


plant in order to force a 


remedy 
ployer feasible o shut de » ht 
alcitrant union 
to go to arbitration or conform to an award 


In like 


would often be 


fashion, similar reliance by 1 union 


a wholly ineffective remedy 
employment 


ily u ele 


entorced vaca 


as in the case of a seasonal 
strike vould be a vhe 
during a layoff or 
tion lhe 


such 


when a 
weapon 


injury to the public by invoking 


sanctions is also emphasized a a4 


strong consideration against sort thereto 


In somewhat the same connection, those 


who prefer to rely upon remedies pro 


vided by statute rather than self-help 


what they regard as the inadequate ma 


chinery of the common law, emphasize that 


it may eless proce 


well be more or less au | 


to provide for arbitration of grievances and 


arbitrator decide that A 
been promoted, or that B ha 


have an hould have 


been unfairly 


discharged, and then have no order! 


pro 


ess tor etftective ard 


s| he 


suggestion that rea 


entorcement | re i 


partial ré ply t< 


ment, even if some 


available at common 

International Brotherhood of Bookbinders 
Local 243, 239 Mo. App. 1247, 201 S. W. (2d) 
531 (1947); McAmis v. Panhandle Hastern Pipe 
Line Company, 27 LABOR CASES ‘ 68,837. 273 
S. W. (2d) 789 (1954): Rueda wv. Union Pacific 
Railroad Company, 180 Ore. 133. 175 Pac. (2d) 
778 (1946) For reference to cases from many 
other jurisdictions see Dowell, work cited at 
footnote i and Orlikoff, work cited 
at footnote 1 Friedin, work cited at foot 
note 1 


Gregory 
and 
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open invitation and encouragement to re- 
liance upon resort to the courts provided 
by the proposed legislation. 


As suggested above, prevailing viewpoints 
with respect to this problem may vary from 
one area to another, largely dependent upon 
local experience. Thus, local references are 


not mappropriate. 


This general problem has been before the 
Labor Law Committee of the Missouri bar 
intermittently over a period of years and 
the reaction resulting from its rather ma- 
ture consideration may very well serve to 
demonstrate one point of view based upon 
experience in one area, 


In 1949 a subcommittee of the Labor 
Law Committee of the Missouri bar drafted 
a proposed Voluntary Labor-Management 
Arbitration Act for the State of Missouri, 
patterned largely on the New York act and 
not greatly different from the new Uniform 
Arbitration Act. Due to the development 
of serious doubt among the membership of 
the full committee as to the need for such 
legislation and the feeling that its effect 
might be to discourage rather than en- 
courage voluntary labor-management arbi- 
tration, the measure was never completed 
and given approval by the full committee 
and never presented to the state legislature. 
When the present proposed Uniform Arbi- 
tration Act was made available from the 
National Conference of Commissioners on 
Uniform State Laws following the 1954 
meeting, copies were circulated to all mem- 
bers of that committee for study. 
At its midyear meeting in February of 1955, 
with 23 members present, all experienced 
in labor relations and in arbitration and 
representing about equally management and 
four or five would 


serious 


labor, with who 


be classed as representatives of the public, 


some 


this committee went on record almost unan- 
imously as being strongly opposed to any such 
legislation, including the proposed Uniform 
Arbitration Act. It has been recently sug 
gested by a well-known student this 
problem that about the only people who now 
oppose legislation of this nature are pro- 
and arbitrators. In this the 
only two committee members who were at 


of 


fessors case 
all inclined to favor such legislation were 
two of the public representatives. Two 
members of the original three-man 
committee who drafted the proposed act in 
1949, those representing labor and industry, 


sub- 


* Garner v. Teamsters, Chauffeurs and Helpers, 


776 (AFL), 24 LABOR CASES 
485 (1953) 


Local Union No 
* 68,020, 346 U.S 
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were present and expressed themselves as 
vigorously opposed, saying they had once 
thought such legislation might be desirable 
but that further experience in the field and 
had convinced 


more mature consideration 


them otherwise. 


The opposition was largely grounded on 
the belief that such legislation is wholly 
unnecessary in Missouri and in the Midwest 
That belief is based on experience. 
It practically never happens in this area 
that a party to a collective bargaining 
agreement containing an arbitration clause 
refuses to honor his obligation to go to 
arbitration when a case arises, and with 
equal uniformity it practically never happens 
that a party to an arbitration award fails 
or refuses to abide by that award. If an 
occasional case should arise, it is argued 
that it is better to leave the matter to the 
common law. In what is apparently the 
only recent case in this area of refusal to 
abide by an arbitration award, the primary 
basis was a strong contention that the 
matter involved was an unfair labor prac- 
tice and within the exclusive jurisdiction 
of the National Labor Relations Board 
under the doctrine of the Garner case.’ This 
was a discharge case, and besides a claim 
of discrimination because of union activities, 
the discharge was alleged to be an unjust 
punishment for minor misconduct. The 
Court eliminated the first matter as being 
exclusively for the National Labor Rela- 
tions Board, but held the was a 
proper matter for an arbitration award, and 
rendered judgment for the employee and 
the union in their suit to compel the com- 
Thus the 
applicable statute did 


area. 


second 


pany to comply with the award. 
of 
effective enforcement of the arbi- 


absence an not 
prevent 
tration award.‘ The process of voluntary 
arbitration is working exceptionally well in 
without benefit of 
the theory being followed is that we should 
let 
an arbitration statute of 1825 vintage, with 


this area statute, and 


well enough alone. True, Missouri has 
major amendments in 1835 and a few sub 
drafted 
is not applied 


commercial 
which to labor 
It has been.the feeling of the 


sequent thereto, for 
arbitration, 
arbitration. 
Labor Law 
that the major 

labor-management 
exists in this lie in 
voluntary character and the unanimity with 
which all parties honor their obligations to 


Committee of the: Missouri bar 
of 
arbitration 
its 


elements strength in 
as it 


completely 


now 
area 


*McAmis v. Panhandle Eastern Pipe Line 
Company, cited at footnote 2 
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lf our record on the Taft-Hartley 
Act is a measure of the union's 


power to enact legislation, certainly 
we rank rather low.—Peter Henle, 
assistant director, AFL-CIO. 





go to arbitration and to accept the award 
as final and binding wholly without the 
intervention of the courts. It has been the 
fear of this group that if a 
enacted with its readily available invitations 
to petition a court to modify or vacate an 
strength might 


Statute were 


award, these elements of 
well be weakened or destroyed 
ing of the committee 
follows: At present, if a disgruntled party 
to an adverse arbitration asks his 
lawyer what, if anything, he 
invariably reminded of his agreement to 
abide by the final and 
and is advised that in good conscience he 
must do just that, which he always 
But if a statute like the uniform act 
in existence, with its seven distinct grounds 


The reason 
was somewhat as 
award 
can do, he is 
award as binding 
does 


were 


for vacating an award plus others as bases 
for modification, his lawyer must tell him 
that it is open to him to petition the court 
vacate the award on the stat 


result, so it is 


to modify or 
utory grounds, with the 
feared, that such awards may no longer be 
final, and court intervention 


common, even be 


regarded as 


may become considered 
the final step, with its attendant delays and 
added expense. As expressed by one mem 


ber, the primary merit of labor arbitration 
is that it is quick, 
and it is feared that such legislation might 
serve to take away the speed, the simplicity 
and also the finality of private voluntary ar 


the delays, compli 


inexpensive and final, 


bitration and subject it to 
cations and expense of court proceedings with 
attendant appeals in a long, drawn-out proce 
dure wholly inconsistent with the purposes 
labor arbi 


of the voluntary management 


tration voluntarism and 
finality are 


outstanding 


Again, 
emphasize d as the 


process 
commonly 
present-day labor 


The weakening or 


features of 
arbitration 
would largely put an 
advantages of the arbi 
know it It is 
here 


management 
destruction of either 
end to the 
process as we 

that 
consideration 
that 


here indicated. 


major 


tration now 


the tear legislation of the sort 


under might have just such 


an effect gives rise to the opposition 


detailed recital of the 


Law 


experi 


While the 


ence of the Committee of the 


Labor 


Arbitration 


Missouri bar set forth above represents on! 
a single state and is based largely on local 
experience in Missouri and the Midwest 
area, representatives ol committees 


in some other 


similar 
states, with wide experience 
in labor relations and arbitration, indicate 
the belief that the consensus of experienced 
both industry 
in their states is likewise to the that 


legislation 


and 
effect 


representatives of labor 


exist for such 
will be 
reports come, 


need does not 
While no effort 
from which such 
with substantial 
mittees sO 
and Illinois 
contrary 


made to list areas 


two states 
and with 

Massachusetts 
that 


irom 


industry com 

indicating are 
This is not to suggest 

opinions might not emanate 


other areas, or even from some persons of 


experience in the same areas Of the 
(the 


visedly in this case) 


used ad 
called before 


17 “experts term is 


\ ho were 
Commission 


the Pennsylvania Governor's 


on Labor Legislation, referred to above, a 


majority expressed themselves as favoring 


legislation in this field, though several 
j 
'y 


some 


vould restrict the coverage narrow 


quite 


There comes from the testimony before 


that commission the very strong suggestion 


that in any case k gislation applicabk to 
labor-management arbitration should not go 
further than to modify the common law 

the extent of providing that agreements to 


should be 


enforceable and 


arbitrate recognized as valid 


irrevocable, save upon sucl 


grounds as exist at law or in equity for 


sible 


litigation in any 


revocation of any contract, with a pos 


provision tor a stay ol 
valid agreement to 


proble m 


controversy to which a 


arbitrate is applicable, and leave the 
of enforcement to the general powers of the 
court without any further statutory aid 
One important reason for thi 


the belief that if the 


suggestion 1 


tatute ets up detailed 


provisions tor court intervention, a great 


to court proceed 


more Case ot resort 
likely to 
statute has 
his 


another 


many 


ings are occur, just because the 


made them readily available 


same point of view is emphasized b 


witness before this commission b 
regulate 


and | ow 


entorced you 


saying that “if you attempt to 


arbitration proceedings 
award is to be 
fairly chemse 


to set up a comprehensive 


of judicial procedure for enforcement, r¢ 
and if that exists on the 


book it will be 


wherever 


View and sO torth, 


Statute taken advantage of 


there is a dispute by any part 


about arbitration of a particular 


he illustrates by 


have a 


Saying that 


statute and it says 


and | must make m ri 





arbitration within ten days . then the 
party is apt to say, what do I have to lose, 
let’s have a motion to stay the arbitration. 
Whereas, to go into court for an injunction 
against the arbitration, he will do it 
only if he has a very strong case.”*’ Any- 
thing that would have a tendency to en 
courage or increase resort to the courts at 
arbitration process is 
widely viewed as most undesirable, both 
because of the practical effect upon the 
operation of the process in the particular 
case and because it is fundamentally incon 
sistent with the basic purposes which volun 
tary labor-management arbitration is intended 


any stage of the 


to serve 


It is probably not inappropriate to take a 
closer look at the upon which th 
alleged need for such legislation is said t 
exist on the one hand denied on the 
Apparently those taking the two 
opposing views may very well their 
conclusions on the same experience in some 
Noble Braden, 


Clarence E 


basis 


and 
other 
base 


example, 
Sturges and 
before the 


instances, For 
Dean Wesley 

Stewart, appearing 
Governor’s Commission on Labor Legisla 
tion, all indicated approval of the idea of 
legislation, yet the highest 
they gave for any area of the 
percentage of cases in which to the 
courts had taken place was something less 
than 2 per cent. It was pointed out that 
the high mark in New York had been 
approximately 200 cases in one period out 
of a total of some 10,000 to 12,000, and that 
usually the percentage was lower. No other 
state is even alleged to approach this per 
centage unless it might be Connecticut, and 


Pennsylvania 


having such 
estimate 


resort 


both states have had legislation of the sort 
here under consideration for several years 
To what extent the presence of such legis 
lation may inclina 
tion to make use of it, it is not possible to 
judge. The testimony of one witness here 
referred to, applicable to a single large 
company having some 250 arbitration cases 
than ten 
several 


have contributed to an 


scattered 
that in 
made to 


a year for more 
throughout 


only 


years 
states, asserted 
one case had an effort been 


go to court 


One arbitrator with long, extensive and 
distinguished experience in the field of labor 
appearing before the Pennsylvania Gover 
nor’s Commission testified that, out of all 
of the many cases in which he had served, 


in only two instances had a party sought to 


* Proceedings of Pennsylvania Governor’s 
Commission on Labor Legislation, May 29, 1953, 
pp. 46, 49 
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go to court. One of the most widely ex 
perienced arbitrators in the country, Dr 
George W. Taylor, also testifying before 
the Pennsylvania Governor’s Commission, 
stated that “of all the decisions I have ever 
issued (as a labor arbitrator) none of them 
went to court, and they are in the thou- 
sands.” He further stated that he “only 
had one decision where either party refused 
to follow it.” In that case the union struck 
management 
the decision Still 
arbitrator, testifying before the same com 
mission, stated that out of some 900 cases 
he had decided, only one went to court 


because refused to abide by 


another experienced 


Perhaps the strongest statement in this 
regard presented to this Governor’s Com 
mission to indicate the almost universal 
disinclination of parties to collective bar 
gaining agreements calling for arbitration 
to carry their controversies into the courts, 
came from Donald J. Sherbondy, assistant 
counsel for the Pittsburgh Plate 
He pointed out that the 
some 30,000 employees in 
scattered throughout the United 
with than 230 collective 


gaining agreements, all, or practically all, 


general 
Glass Company. 
company had 
plants 
States, more bar- 
containing arbitration and no-strike provi 
“industrial peace 
clause” Since that 
date, with hundreds of cases going to arbi 


sions since their so-called 


was inaugurated in 1946 


tration, “there has not been a single instance 
in which either the Company or the Union 
has gone to court to enforce an agreement 
to arbitrate labor disputes or to seek any 
arbitration 


with labor 


The 


action 
award. 
court.” ° 


The 
tary 
has been 


respect to a 
don’t 


parties want to go to 


phenomenal record of volun 
compliance with arbitration awards 
indicated by 
“For example,” it is 


really 
reference to results 
of specific studies 
reported that 
in 1945, over 1,500 cases were heard by the 
impartial chairman in the full fashioned 
hosiery industry, without one case of non 
acceptance. In the men’s clothing industry 
in New York, out of 898 cases referred to 
1924 and 1936, in only 
seven cases was there wilful non-compliance 


“during the ten years ending 


arbitrators between 


with an arbitrator’s decision, and only two 
went to the courts. Not one of the first 
1,616 cases heard by the National Railway 
Mediation Board went to the courts. Only 
six of the first 5,000 


Railroad Adjustment Board were litigated.” ' 


cases heard by the 


* Proceedings cited at footnote 5 
1953, p. 95 


’ Dowell 


April 8 
work cited at footnote 1 
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Another 
labor arbitration cases based on reports by 


study of more general and varied 


the parties involved in them reported that 
“In only 51 of the 16,819 arbitrations 

0.3 per cent—in which the respondents par 
ticipated in the prior two year period did 
either refuse to accept the 
What this small 

any, may actually have gone to court is not 


party award 
percentage of number, if 


revealed 

Respenses to a questionnaire recently sent 
by the writer to some 200 experienced labor 
United States 
heard by 


throughout the 
45,092 
during the 
declined to follow 
only 51 


arbitrators 
that out of 


revealed cases 


the arbitrators replying, past 
party had 
only 81 


the courts 


ten years, a 
an award in 
cases reached 
slightly 
or one tenth of 1 per cent, go to court, and 


cases, and 
words, 


1,000, 


In other 


only more than one case in 


two tenths of 1 per cent does 


with the 


in less than 
fail to comply voluntarily 
With the exception of the approxi 
2 per cent reported for an unusually 
York, the three tenths 
point of 


a party 
award 
mately 
high period in New 
of 1 per cent represents the high 
awards above 


a smal! 


arbitration 
apparently 


refusal to accept 


referred to, and only 


fraction of those actually went to court 


As to the 
York, it 


clude 


New 


these in 


higher percentages in 
that 


commercial arbitration cases in whicl 


should be observed 


to go to court appears to 


the inclinaticn 
be much greater and for the disposition of 
which the better fitted It ap 
pears to be true, however, that even when 


restricted to labor-management arbitration, 


courts are 


resort to the courts has been substantially 


greater in New York than elsewhere 


Many have inclined to the judgment that 
the presence of a statute in New York over 
a period of many years with its numerous 
bases for court intervention, in effect invit 
ing resort to the courts by any disgruntled 
party, is largely responsible for the un 
fortunate experience in this regard in that 
Accordingly it has been frequently 
suggested that the experience with litiga 
tion under the New York Arbitration Act 
stands as a warning that legislation in this 


state 


field may well do more harm than good 


figures available in most 


obviously in the 


There are no 
jurisdictions, but great 
majority of areas the percentage of cases in 
seeks to invoke the aid 


small, in others 


which either party 
of a court is infinitesimally 
It is, therefore, obvious 


wholly nonexistent 


* Warren and Bernstein, ‘‘A Profile of Labor 


Arbitration,’’ 4 /nduatrial and Labor Relations 
Review 200, 217 (1951) The authors of this 


Arbitration 


that the demand for legislation providing 


tor recourse to the courts is not based on 


any general or widespread practical need, if 


one may base judgment on the frequency 


with which a party to an arbitration agre« 
ment resorts to a court, or, for that matte 


fails to carry out an award voluntarily 


No attempt will be 
to give a definitive answer to the 


h legislation as 


made by the write 
question 
under 


of whether suc here 


desirable, but rather t 
that 


legislation in any 


consideration is 


point up the questions must be faced 


by those responsible for 


particular state where the issue is raised 


Among the that must be cor 


sidered is that of whether 


questions 
there is practical 


and substantial need for legislation applica 


ble to labor-management arbitration under 


the circumstances existing in the particular 
Is there danger that the pres 


legisl: 


jurisdiction 


ence of sucl ition may weaken t 


basic strength of voluntary arbitration a 


now exists’ Is it better and more con 


ent with the basi purposes luntary 


labor-management arbitration to 


extremely few cases in which a p 


arbitration under his 


to go to 


or refuses to abide by an award 


devices of the parties themselv 
| 


resort to the common law and 


remedies already available rather 


inject the courts into the process by me: 


of legislation such as is now being proposed 


If there be are: i hich either labor 


or management, ith reate a problem 
by refusing to honor eir obligatior 


to arbitration, or to abide by and carry 


arbitration awards, then legislati 
desirable Where such a situat 
exist, as it certainly does 
west area, and as 
most areas, such 
useful purpose 


harm 


If Legislation Is Desirable, 
What Form Should It Take? 


In any jurisdiction in which the prev: 


J 
upport the need tor leg 


ing opinion may 


applicable to labor-management 
second juestion as 


ke pt 


islation 
arbitration, the to whether 
should be 


whether it 


such legislation eparate 


distinct, of operly 


and may pt 
take the form 


arbitration statu 


of amendments to an existing 
commercial 
report indicate that because of certain duplica 


tions the stated percentage was probabl too 
high 
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acted as a comprehensive statute applicable 
to both, becomes an extremely important 
question. 


Arguments for separate legislation.—As 
previously indicated, nearly all existing 
legislation dealing with this matter has 


been drafted primarily or exclusively for 


and in some in- 


provision 


commercial arbitration, 
stances, by amendment, a 
been inserted making it applicable to labor- 
management arbitration, possibly without, 
as some allege, sufficiently careful consider- 
ation of whether provisions are 
appropriately applicable to labor-management 
arbitration. The sentence of Sec- 
tion 1 of the new Uniform Arbitration Act 
usual 


has 


existing 
second 
nature of the 


is somewhat of the 
amendment, and reads as follows 


“This act also applies to arbitration agree 
between employers and employees 
or between their respective representatives 
[unless otherwise provided in the 
ment].” (Italics supplied.) 

This 


“ ” 
als« - 


ments 


agree- 


language, especially with the word 
more consistent 


to amend an act 


would seem to be 


with a purpose otherwise 
specifically applicable to commercial arbi 
so as to make it also applicable to 
arbitration than to indi 
cate the coverage of an act drawn originally 
belief of that 
a large number of the provisions of this act 
that appropriately applicable to 
commercial 


tration 
labor-management 


to so apply. It is the many 
may be 
arbitration have no proper ap 
plication to labor-management arbitration 


broadly recognized, of course, that 
fundamental distinctions between 
commercial arbitration 


ment arbitration, that the relationships be 


It is 
there are 
and labor-manage 
tween the parties in the two cases are 
fundamentally different, and that the twe 
types of arbitration are designed for very 
different purposes. Commercial arbitration 
itself with the 
between parties who deal with each other 


concerns business relations 
at arm’s length, frequently in a single busi 
ness transaction, commonly on a temporary 
basis which may terminate in a very short 
time, with no purpose on the part of either 
party to renew the relationship, and which, 
event, is likely to be brought to an 
end by the controversy which eventuates in 
the arbitration. Any arbitration proceeding 


growing out of such a relationship comes 


in any 


as a substitute for litigation and deals with 
problems commonly of a legal nature, with 
which courts are and to which 
ordinary court procedures are properly and 


The 


familiar 


appropriately applicable 
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parties to a 


commercial contract provide for arbitration 
as a more speedy and less expensive method 
of settling their disputes than by the law- 
suit which they thereby hope to avoid, but 
if the arbitration should fail, the 
parties quite naturally fail back on judicial 
intervention, which would have been their 
reliance had they not agreed upon 
arbitration as a substitute therefor. Awards 
in such commonly involve a 
matter of dollars-and-cents fulfillment of 
a contract obligation or come as compensa- 
tion or damages for a breach thereof. The 
necessity for a speedy and final disposition 
parting 


process 


sole 


cases most 


between parties who are probably 
business company permanently is likely to 
be a matter of relatively little gravity as 
compared with the 
labor controversy where the economic rela 
that they 
and work 
in the final 


urgency involved in a 


tionship of the parties 1s such 
must live 
together, where an undue delay 
any 
affects that continuing relationship, wher« 


continue to together 


disposition of controversy adversely 
the effective and expeditious disposition of 
well prevent 


failure to ac 


one controversy may another 


from arising, and where the 
cept an arbitration award as final and bind 
ing is likely to leave a permanent scar upon 
their long-time relationship 

In emphasizing both the need for speed 
and an essential difference between the two 
types of arbitration, Dean Wesley A. Sturges 
asserted before the Pennsylvania Governor's 
that “The potential strike or 
which may be 


Commission 
lockout 
in the 


associated with, or 


background of labor controversies 
also press tora speedy determination of the 
issues—and more speedy than court dockets 


can accommodate.” 


As contrasted with commercial arbitra 
tion, labor-management arbitration is a sub 
stitute for force It is 
a substitute for the strike or the lockout, 
or the threat thereof More realistically 
more accurately, perhaps, it 


provided for 


resort to economic 


, 
and may be 


regarded as a mechanism 
averting or preventing the strike and the 
lockout. It dollars and 


cents issues, but with complex problems of 


deals not with 


seniority, workweek, workday, reporting 
pay, job posting and bidding, job evaluation, 
job classifications, job descriptions and job 
content, employee qualifications, layoffs, 
promotions, discipline, absenteesim, incen 
tive plans, piece rates, and many other com 
plicated and technical matters, based upon 
the provisions of a collective bargaining 
agreement setting up the working rules to 
govern the day-to-day relationship between 


an employer and his employees, with whicl 
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the average court is totally unfamiliar, to 
the disposition of which the court process 
is ill adapted, and which must be disposed 
of finally without delay if the continuing 
relationship of management and labor is to 
operate effectively. Unlike commercial arbi- 
tration, which commonly marks the end of 
the relationship between the parties involved, 
labor-management arbitration bears no simi 
effects to a 
commercial 


larity in its purposes or its 
suit for damages for which 
arbitration is likely to be a_ substitute 
Instead, it controversies that 
for equitable solutions designed to enable 
living and 
working together in harmony. 


involves cal! 


the parties to go on together 


of labor-management arbi- 


The 


tration is not only unrelated to the judicial 


process 


process in its reason for being, in contrast 
with arbitration, but it is the 
capstone of a 
which the parties have devised for them 
selves to prevent work stoppages and other 
and in the 


commercial 


system of self-government 


economic strife, operation of 
which complete avoidance of court interven 
tion is a prime objective It been 
emphasized that the interpretation of pro 


has 


visions in a collective bargaining agreement, 
intended to promote industrial peace by the 
use of a privately upon 
procedure in which voluntary private arbi 


agreed grievance 
tration is the final step, and the interpreta 
tion and application of a statute directed to 
the implementation and enforcement of 
awards arising therefrom, must be regarded 
different from the interpretation 
application of a statute directed pri 


to the expeditious enforcement by 


as quite 
and 
marily 
the courts of dollars-and-cents awards aris 
ing from arbitration of ordinary commercial 
The handling of a matter efte« 
tively to promote industrial is likely 
to be different from both commercial 
arbitration and court determination. Many 
provisions of the average commercial arbi 
statute, with 
vacation ofl 


disputes 
peace 


very 


tration dealing enforcement, 


review and _ possible awards, 


which may serve a useful purpose in that 


connection, may well be regarded, because 
of their consequent delaying effect, among 
others, as being of highly questionable 


propriety in a statute applicable to labor 


Suggestions have 
that 
management 


had, 


separate from that applicable to commercial 


management arbitration 


accordingly been made legislation ap 


plicable to labor arbitration, 


if any is to be should not only be 


arbitration, but also that it should be con 
that 
agreements for the 


fined to a declaration provisions in 


collective bargaining 


Arbitration 


arbitration of future disputes, or any agree 
ment 
organization to arbitrate an existing dispute 


between an employer and a labor 
shall be valid and enforceable and that the 
matter of any possible resort to the courts 
should be left to a common law basis 

It is common practice to refer to a colle 


bargaining agreement as a contract, 
and it is 


to jump to the conclusion that the 


tive 


relatively easy for the uninitiated 
same 
provisions made applicable to the process 


of arbitration under contracts involved in 


commercial relationships can properly be 
made equally applicable to arbitration aris 
between an 
Perhaps the 


this 


ing under contracts employer 


and a labor union fallacy in 


arriving at conclusion stems 


initial 


sO easily 


from the inaccuracy in such use of 
the term 
the ordinary commercial contract commonly 


and the 


“contract.” The similarity between 


involved in arbitration compre 


hensive and complex collective bargaining 
agreement between a major corporation and 
the labor organization representing its em 
ployees is almost totally nonexistent. Thoug! 


commonly called a contract, the latter 1 


more nearly a code of regulations con 


trolling the maze of relationships of the 


parties and intended to endure, with minor 
revisions from time to time, for an indefinite 
While it 
have a fixed termination date, 
that their relationship will 
that that the 


existing agreement 


period may, and usually does, 


neither party 


has any notion 


come to an end as ot date, or 
major provisions of the 


will not continue without substantial change 


have 


hei 


In such an agreement the parties 


devised their own system, through t 


grievance procedure, for the settlement of 


all disputes arising between them, and wit! 


arbitration as the final step in the proce 


intended to be complete ly final and binding 


without the possible intervention of any 


other authority 


ordinary com 


As contrasted with the 


mercial contract with its specific term 


capable i 
vhich 


deal, the 


relationships 
and with 


are accustomed to 


dealing with 


cise evaluation 


tive bargaining agreement is 


instrument of selt-government 
rules, designed by the 
thei 


other, commonly completed under the 


working 
govern day-to-day dealing 

sure of a midnight deadline, never pr: 
for all of the 


and frequently embodied in language re 


eventualiti likely t 


ing from compromise and lacking in « 
- ’ 


or exactne t« expre 1 will 





party, much less the complete understanding 
of both. 
“Labor agreements are drawn in an atmos- 
phere of Out of a cauldron of 
controversy might pot- 
boiling for days, if not weeks, comes the 
molten product of a meeting of the minds 
which is hammered into language, fre- 
quently by lay people. The very wide scope 
of the usual arbitration clause reflects 
the expectation of the parties that matters 
would surely come up in the day-to-day 
implementation of the agreement, which the 
parties did not cover as completely as they 
might have done were they not engaged 
in a type of controversy which generally 


As one writer has expressed it 


tension 


which have been 


requires urgent resolution.”* Such an in- 
strument acquires clarity of meaning and 
stability within the understanding of the 
parties only through the practice of the 
parties themselves in its day-to-day appli- 
cation and administration in the process of 
grievance settlement and through arbitration 


and completely differ- 
commercial contract and 
The two are estab- 


wholly 
ent from the 


This 1s 


commercial arbitration. 
lished for different reasons, the parties in 
volved bear vastly different relations to 
each other, and the effect of the 
esses upon the future relations of the parties 
is almost certain to be entirely different 
The arbitration with an 
agreement which contemplates a continuing 
relationship which must go on indefinitely, 
detailed meaning of the 
agreement may never be 
minutely defined, and within the application 


two proc 
deals 


one type ot 


though the 
terms of the 


even 


of which new and untoreseen contingencies 
will turn must 
be subjected to the process of rational solu- 
tion for which the agreement provides. The 
other type comes into operation when one 


continue to arise which in 


party is accused of violating the terms of 


a more specific contract and is merely a 


short cut for court litigation in a relation 
ship already broken beyond repair in many 
before the comes into 


instances remedy 


operation Any delay through resort to a 


court at some stage in this arbitration 
process, even to vacate or modify an award, 
runs no great risk of injuring a sensitive 
and continuing relationship. Such 
nitely not true in the case of labor-manage 


ment arbitration 


is defi 


* Mayer, ‘‘Arbitration and the Judicial Sword 


of Damocles,"’ 4 Labor Law Journal 723, 725 
(1953) 

“Statement of Arthur J. Goldberg, general 
counsel, Congress of Industrial Organizations 
and the United Steelworkers of America, CIO, 
Proceedings cited at footnote 5, April 8, 1953, 
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The different relationship between labor 
and management and the different 
problem of settling disputes arising under 
their agreements are well indicated by a 
leading representative of labor, in a pre- 
pared statement presented to the Pennsyl- 
Labor 


very 


vania Governor’s Commission on 
Legislation, when he said: “The collective 
bargaining relationship is a living, chang- 
ing, dynamic Disputes 
under a labor parties 
live and work and, 
it may be added, must continue to do so 
regardless of the outcome of any dispute— 


one. which arise 


contract where the 


together every day” 


“must be settled quickly, inexpensively, and 
with a view more to smoothing the relation- 
ship for the future than to which side may 
be right in the particular dispute to be 
settled.” By way of emphasizing the un- 
suitability of the this 
function directly, and as a preliminary to 
his later emphasis upon the strictly limited 
within which should be per 
mitted to deal with the arbitration process 
in the field, he adds: 
particularly unsuited to perform this fune 
complex 
subjects of incentive plans, job evaluations, 
seniority, et part of the 
fabric of labor agreements.” Again he says, 
“labor arbitration is an entirely different 
institution from commercial arbitration, and 
latter 
does not necessarily meet the needs of the 


courts to perform 


scope courts 


labor “Judges are 


tion,” they “are unfamiliar with 


cetera, which are 


a statute which is designed for the 
”™” It is upon such a basis that the 
published 
writer has 


former 


great majority of statements 


which the been able to 


find urge very strongly that legislation, if 


present 


any is to be had, applicable to labor-man 
agement should be 
from that applicable to commercial arbitra 
tion, that it should be 
hensive than the 
to the latter, and that the opportunities for 
should be 
The 


comprehensive statute with much more or 


arbitration separate 


much less compre- 


usual statute applicable 
much 


that a 


resort to the courts very 


more narrowly restricted fact 


less elaborate provisions for judicial en 
forcement and review of arbitration awards, 
and of the obligations to go to arbitration 
may be regarded as appropriate in relation 
to the ordinary commercial contract provid- 
arbitration does not 


that the 


ing tor the 


process, 


necessarily mean same would be 
pp. 61-62, 65. It is of interest to note that of 
the 17 highly experienced persons called to 
testify before this commission, nine emphasized 
the viewpoint thus expressed, while five did not 
testify specifically with respect to this aspect 
of the problem, and only three doubted that it 
was necessary to keep the legislation separate. 
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appropriately applicable to the relationship 
bargaining agreement 


arbitration as the 


under a_ collective 
that 


final step in its grievance procedure 


also provides for 
In many areas, and particularly is that 
Middle with which the 
writer 1s 


true in the Vest 


present most intimately familiar, 
the refusal to honor an obligation under a 
collective bargaining agreement to go to 
arbitration just does not arise, as apparently 
it frequently does under the commercial 
contract, and which is contemplated unde: 
Section 2(a) of the Uniform Arbitration 
Act, 1450 of the New York act, 


and corresponding sections of other similar 


Section 


statutes. Instead, serious controversy may 


arise as to the arbitrability of a particular 
dispute. Apparently, the determination of 
that issue would be devolved upon the court 
under the statutes just referred to, and such 
under the New 
regarding 


has happened frequently 
York statute, yet no 


this problem by any person conversant with 


Statement 


the problems of labor-management relations 
and labor-management arbitration has been 
found than a rather 
urgent insistence that the problem of arbi 


that has been other 


trability, involving, as it necessarily does, 
a matter of interpretation of the agreement, 
should be with the 


finality as 


decided, and decided 


same other issues, by the arbi 


trator. 


Finally, it is suggested that if the same 


statute is being applied to both types of 
arbitration, court decisions under it in com 
mercial arbitration cases may, by confusion, 
be improperly applied as precedent for cases 
involving labor-management arbitration, to 
which their application may be highly inap 
propriate. To the extent that a 


with the former may be 


decision 
dealing used in 
dealing 


result 


as a precedent for 
latter 
untortunate 


discriminately 
with a case of the 


well be most 


type, the 
T he 


bility of using inapplicable precedents aris 


possi 


may 


ing out of commercial arbitration cases in 
the disposition of a labor-management arbi 
tration widely 


reason for keeping the statutes separate. In 


case 1s emphasized as a 


this connection, in emphasizing that some 
provisions appropriate enough in a statute 
applicable to commercial arbitration have 
place in a statute applicable to 
that 


modifying or 


no proper 


labor, it is strongly urged what may 


be valid grounds for vacating 


a commercial award may have no validity 


when applied to labor. The extent to which 
be permitted to review a com 


with 


a court May 


mercial award dealing with matters 


which a court is fully familiar is one 


Arbitration 


thing, 


while the same review of the issues of a 
court is 


difter 


labor 


labor arbitration with which the 


wholly unfamiliar is something very 
ent and harm to the 


management relationship. It is also emphasized 


may do great 


as major considerations that the procedures 
in the latter 
expeditious and the 


case need to be much more 


scope of review needs 


to be much more restricted 
Arguments against separate legislation. 


Che arguments against separate legislation 


seem to be primarily of two types. First 


is the general statement that in those states 
where applicable 
to both labor 


management arbitration it appears to work 


a single existing statute | 


commercial arbitration and 


fairly satisfactorily 


The 


prefaced by a 


second argument, not infrequently 


statement ot 


SOtnie 


major differences and some of the 


SuRRE 


for keeping the two separate, 


such a separation might well tend to 


fusion of handling on the part of the courts 


if considerably different statutes are enacted 


to apply to the two types of arbitration. A 
find it 
told, to 


provisions 


court would cumbersome an 


fusing, we are have one set 
or statutory applicable t 

mercial arbitration and a different set appli 
to labor-management arbitration, wit! 
part of the court 
their 


cable 
a probable tendency on the 


interpre 


to merge the two, or confuse { 


tation and application 


\ third 
on the 


very frank suggestion is made 


part of some who tavor such legis 


lation to the effect that for practical pur 


poses a demand for a separate statute might 


well tend to divide and weaken the support 
applicable 
Whether 


a rational argument 


for the of legislation 
to labor 
this should be 
for a 
cable to 


No other 


statute ap F to both have 


passage 


management arbitratior 


listed a 


single comprehensive statute appli 


both 


reason 


seem ighly que stionable 
arguments tor the 
single been 


encountered 


Should Such Legislation Be 
on State or National Level? 


The movement tor legislation 


consideration has 


under 
local 
except for urgings of officials of the 
Arbitration Association and the 


National Conference of 


type here 


been on a basis among the ndividual 
States, 
American 
activities of the 
Commissioners on Uniform State Laws di 


rected to the formulation of the Uniform 
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Arbitration Act, and this, of course, con- 
templates action on a state level. 


The principal basis upon which it is sug- 
gested that such legislation should be on a 
national level is that the great bulk of 
labor relations problems involves interstate 
commerce, and that with collective bargain- 
ing being widely conducted on a company- 
wide or industry-wide basis, legislation 
should be uniformly applicable throughout the 
area to which the agreement out of which 
an arbitration controversy arises is made to 
apply. 

In this connection suggestions have been 
made for national legislation, some by way 
of amendment of the federal arbitration 
act, others for the addition of amendments 
to Section 301 of the Labor Management 
Relations Act. 


If on state level, is uniform act desir- 
able? the same reasoning noted 
above with reference to industry-wide bar 
been 


Some of 


gaining, etc., has made the basis 
of the suggestion that if legislation of this 
type is to be on a state level it should be 
by way of a uniform act. It is suggested, 
for example, that a company may 


plants in a number of states, all under con- 


have 


trol of the same collective bargaining agree- 
that arbitration controversies 
different under that 
agreement, possibly under the same provi 


and 
arising in the 


ment, 
States 


sions and the same or similar facts, ought 


to be controlled by the same legislation 


On the other hand, it is also suggested 
from that in view of the 
widely field of 
labor-management arbitration from state to 


other quarters 


varying experience in the 


state or from one industrial area to another, 
and the consequent differences of opinion 
legislation, the 
individual 
Some will want no legislation 


as to the need for such 


matter ought to be left on an 


state basis 


and see the need for none. Some 


the simplest sort of an act that 


may 
want only 
merely provides for making agreements to 
arbitrate valid, binding and enforceable, 
with or without some allegedly more expe- 
ditious machinery for enforcement of awards. 
Still feel 


hensive similar to the 


others may that a more compre- 
statute New York 
act or the uniform act will best meet their 
needs. From this point of view it is strongly 
contended that it should be left wholly on 
an individual state basis. 


In this latter connection it has been sug 


gested that the activity of the national con 


ference, if any, might better have been 
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directed to the proposal of a model act 


rather than a uniform act. 


The Labor Law Committee of the Mis- 
souri bar directed its chairman to advise 
the national conference of its opposition to 
a uniform act on this subject. Its reasoning 
was based on the proposition that this whole 
field is relatively new and still in the de- 
velopmental stage, and that if any legislation 
is to be had it should remain, at least for 
a substantia! period of time, on an experi- 
mental basis from state to state; that think- 
ing on the matter has not sufficiently jelled 
and that experience is not sufficiently ma 
ture in the field of labor-management arbi 
tration to justify an attempt at uniform 
legislation at this time. 


It would that all of these 
tions are worthy of 


by those confronted with the problem. 


seem sugges- 


serious consideration 


Desirable Content 
of Such Legislation 
While no effort 


formulate proposed 
present writer would consider desirable or 


made here to 


which the 


will be 
legislation 


acceptable, it does not seem inappropriate 
to comment on certain provisions in exist 
and particularly on those in 
Arbitration Act now submitted 


comment 


ing statutes, 
the Uniform . 
to the 
on every provision of the uniform act would 


states for adoption. To 
unduly extend this article, but those giving 
rise to most differences of opinion will be 
subjected to some discussion 


Generally speaking, all who look with 
any favor upon the idea of having legisla 
tion in this field accept the desirability of 
provisions making agreements to arbitrate 
existing or binding 


and enforceable except upon such grounds 


future disputes valid, 
as exist at law or in equity for the revoca 
tion of a contract, as set forth in Section 1 
of the uniform Perhaps a substantial 
majority of this group would 
the idea of including what is expected to 


act. 
also acce pt 
be expeditious machinery for the enforce 
ment of arbitration awards. There are, how 
illustrative of the 
this 
both and several have suggested the former 
without the latter. 


ever, many Varying 


opinions on problem, exceptions to 


As indicated earlier, much greater con- 


trariety of opinion develops after this point 
is passed. 
authorizes 


Section 3 of the uniform act 


appointment of arbitrators by the court on 
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application of a party, where the 
have not stipulated in their arbitration 
agreement for such selection or where one 
selected fails to act. It is to be observed 
that the selection of an arbitrator is re 
garded by the parties to a labor-manage- 
ment arbitration as an extremely important 
matter, and it is frequently attended with 
very considerable difficulty. In this 
nection it is seriously questioned whether 
the local trial court, as would be involved 
in accordance with Sections 17 and 18, is 
likely to be in a very advantageous position 
to make a selection. With all due 
respect to the judiciary, it is not inappro 
priate to observe that many local trial courts 
are not well informed with respect to prob- 
lems even of labor law, that they are less 
informed about the 
involved in 
relations, and that they are almost totally 
unfamiliar with problems of labor-manage 
ment arbitration. To suggest that 
court 1s not likely to know, or to be pos 


parties 


con- 


wise 


well broad range of 


problems labor-management 


such a 
sessed of a list of, qualified available arbi 
trators, or to be in a position to judge of 
the proper qualifications, is not to cast any 
reflections upon the court other 
public agency, such as the Federal Media 
tion Conciliation 
mediation board, or a private agency, such 
American Arbitration 
might well be in a much better position to 


Some 


and Service or a state 


as the Association, 


perform the task effectively. Opposition to 
statutory provision for court appointment 
of arbitrators has also been expressed by 
theory that it weakens the 
voluntary aspect of the arbitration process, 
whereas the voluntary 


parties to have the arbitrator selected by a 


many on the 
agreement of the 


designated agency when they fail to agree 
does not have the same effect 

Section 
for the 


5 of the uniform act, providing 
hearing, authorizes a determination 
upon the evidence produced and entitles the 
evidence material to the 


parties to present 


controversy and to cross-examine witnesses, 


while a later section authorizes the use of 


subpoenas for the production of evidence 


and the taking of depositions for use as 


evidence. There is no elaboration of the 
word evidence as thus used, and whether it 
may be susceptible to the interpretation that 
the legal rules of evidence are applicable 
may be something less than entirely clear 
The fact that past practice in labor-manage 
ment arbitration has been against applica 
tion of the statutory or common law rules 
control 


that 


of evidence would not necessarily 


the interpretation. In view of the fact 


Arbitration 


there has been a very widespread practice 
in the framing of legislation applicable to 
the procedures of 
to make 
the application of legal rules of evidence to 


administrative agencies 


express provision for relief from 


the extent considered desirable, and in view 
of the further fact that 
dencies are in the direction of 


some current ten 
requiring 
adherence to the common law ort 


rules of 


greater 

statutory 
originally 
procedures, the case for clarification of this 
matter 
Certainly compulsory adherence to the ex 
hard 


evidence in what are 


intended to be wholly informal 


would seem to be a strong on 
clusionary rules of evidence would be 
to square with the traditional development 
of the 
tration process, to say 
culty of 
lay abritrators 
could the 
“incompetent” evidence be 


arbi 
dith 


voluntary labor-management 
nothing of the 
their application at the hands of 
Under the statute as worded 
hearsay or other 


held to 


a basis for vacating an award under 


admission of 
provide 
section 
12 as amounting to the conduct of the hear 
ing “contrary to the section 
5, [so] as to prejudice 
rights of a party”? If the effect of Section 
is at all doubtful in this 
present write may be 


highly cle sirable 


provisions ot 
substantially the 


respect, a the 
fears it clarification 


would certainly seem to be 


that Section 6 


uniform act, authorizing a 


If there is any possibility 


of the party to 


be represented by an attorney, could be 


interpreted to require such representation 


it should be clarified so as to make it clear 


may 


present his own case, be 


that a party 
represented by an attorney, or by any other 


representative he may see fit to select Phe 


decision to be represented by an experi 


enced attorney may be very wise, but the 


rather widespread practice of having arbi 
presented by the busine 


other 


tration cases 
agent, international representative, or 
official of the and by the 


of industrial 


union, director 


relations o! the employer 


should not receive statutory discouragement 


so long as we are dealing with voluntary 


labor-management arbitration 


s| here is widespread objection to 


visions of Section 7 of the uniform act 


authorizing the use of subpoenas and depo 


sitions, and presumably their enforcement 


by contempt process at the hands of the 


court, and the introduction of witness fee 


as being wholly unnecessary in labor-man 


agement arbitration, and as being basicall 


inconsistent with the whole voluntary char 


acter of the proceeding. These provision 
taken 


visions of the 


from corresponding pre 


Arbitration Asso 


are lar gely 


American 
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ciation’s model act and are similar to those 
contained in the usual commercial arbitra- 
tion statute. It needs to be kept in mind, 
however, that voluntary labor-management 
arbitration as it has developed to date in 
this country is commonly a very informal 
proceeding, and desirably so. It is highly 
doubtful that it could have met with such 
widespread acceptance if it had been other- 
wise. Reasons against keeping it thus in- 
formal are not apparent. The more similarity 
to court procedure that is introduced and 
the more opportunities there are provided 
for court intervention, the further we depart 
from the voluntary aspect of its origin and 
the more likely we are to destroy the easy 
spontaneity of the present informal proc- 
ess. It very seldom happens that either 
party is dependent upon an unwilling wit- 
ness and, almost without exception, the 
parties are willing to present any witnesses 
and provide any materials that are requested 
by the arbitrator, and do it in conformity 
with the easy informality that pervades the 
whole of the voluntary process 
There is also the further possibility that 
the provision for depositions may cast doubt 
on the continued usability of affidavits in 
evidence as is generally recognized at pres- 
ent. The fact kept in mind 
that this is the process set up by the parties, 
The process is theirs 


present 


needs to be 


and not a public trial 
and the machinery is of their own devising. 
If they have found no need for subpoenas 
and depositions, and there is no evidence 
that they have, there seems to be no reason 
for forcing their use upon them. In like 
fashion the provision for fees for the at- 
tendance of witnesses is wholly unrealistic 
as applied to labor-management arbitration 
Witnesses are practically always employees 
or officers of the company called from 
their jobs to testify and returned when the 
need for their presence ceases, and without 
No doubt these provisions may 
commercial 
need for them is not 
labor-management 
that these 
have been 


loss of pay. 
have an appropriate 
arbitration, but the 
relation to 


place in 


apparent in 
arbitration, It seems 
provisions, and many 
drafted with commercial arbitration only in 
mind, or copied from or patterned after 
provisions that were originally so drafted, 
and without any notion that they are needed 
arbitration. All of 
argument for 


obvious 
others, 


for labor-management 
this adds potent 
keeping the two statutes separate and not 


up to a 


cluttering up any statute applicable to labor- 


management arbitration with inapplicable 
and unnecessary provisions. The fact that 


the arbitrator in a labor case is quite fre- 
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quently not a lawyer is also not without 
its significance when we consider various 
proposals that have so strong a tendency to 
make over the arbitration process into the 
image of a court proceeding. 


Objection has been asserted to the pro- 
visions of Section 10 of the uniform act, 
permitting the award to direct the payment 
of fees and expenses as being wholly un- 
necessary in labor-management arbitration, 
and also as undesirable since it is traditional 
and uniform that expenses are shared equally 
by the parties. If, as seems probable, the 
wording of this section may be 
as permitting the arbitrator, in the absence 
of controlling language in the arbitration 


construed 


agreement, to assess the fees and expenses 
against a party as is common in the assess- 
ment of court would seem to be 
wholly inconsistent with the nature of the 
relationship between parties to labor-man- 


costs, it 


agement arbitration. 

This is a good iilustration, as there are 
that the 
taken 
provisions of 


so many others, of the fact 


visions of the 


pro- 
uniform act are from 
after the 
application to 
matter of 


or patterned acts 


originally drawn for com- 


mercial arbitration. As a fact, 
the uniform act itself was apparently drawn 
primarily for arbitration with 
labor-management incidentally 
to be covered also, as indicated in Section | 
of the act. In the case of commercial arbi- 


tration, whatever provisions of the parties’ 


commercial 
arbitration 


own devising are to be applicable must be 
found in the arbitration agreement, whether 
drawn up specially for the particular con- 
troversy, or contained in the contract spell 
relationship out of 
The situation 


ing out the particular 


which the controversy arose 
is not quite the same in labor-management 
large 


exists no 


percentage of the 
arbitration 


arbitration. In a 
latter there 
agreement drawn up for application to the 


cases 


may be a 
But 


particular case, or if there is, it 
very simple and abbreviated document 
in the background is the collective bargain- 
ing agreement that spells out these matters 
in considerable detail for purposes of gen- 
eral application, and the parties find it un- 
them out again in a 


necessary to spell 


arbitration does 


agreement if one 
that the 
agreement in the 
Section 10 is to be 


cases to the 


special 


exist. Even if we assume refer- 


ence to the arbitration 
statute as contained in 
construed as applicable in all 
general arbitration in the 
collective bargaining 
point is that the draftsmen must have had 
in mind the special arbitration agreement 


provisions tor 


agreement, the real 
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the appro 
Section 10 
arbi 


arbitration and 
the 
in their application to 
tration. The 
applicable to and are 
for labor-management arbitration. Ii, in a 


in commercial 
priateness of provisions of 
that type of 
provisions are not properly 
wholly unnecessary 
rare instance, adequate provision with re 
and not made 
either in the collective 
ment or in the arbitration 
ment, where the 
uniformly agreed upon at the time of the 
provision 1s still 


spect to fees expenses 1S 


bargaining agree- 
separate agree 


there is one, matter is 
hearing and the statutory 


both undesirable 


The most serious 
legislation and the 
therefrom 
court 


unnecessary and 


objections to such 


greatest controversies 


arising have to do with provi 


Sions for modification or vacation of 
awards as provided for in Sections 12 and 
13 of the uniform act. Both the New York 
statute and the uniform act set out several 
those in the 


such court action, 


listed 


bases for 


latter being above 


It is to be observed that the five bases 
upon the New York act 


an award to be set aside have been broadly 


which authorizes 
viewed as providing too wide a leeway for 
court undue 
and even an 
upon the function of the arbitrator 


interference—resulting in an 


unauthorized encroachment 


that the bases 
which a court may vacate 
should be kept to a very 


fraud, 


It is suggested 
upon 
tion 
minimum, 


gross misconduct, absence of a tair hearing, 


widely 
an arbitra 
award low 


such as corruption, of 


and possibly that the arbitrator acted out 
side his authority by deciding something 


This last, 
particulas 
This 
court 


that was not submitted to him 
however, fraught 
dangers in the matter of court review 
that the 


broad da review, 1s 


may be with 


fear, sO widely expressed, 
will indulge in 


largely based on observation of what courts 


too 


have done under much less broad statutes, 
particularly that of New York. The 
type of objection, and for similar reasons, 


Sane 


has been offered against too much leeway 
being left to the court in passing upon the 
the 


stayed in 


issue of whether arbitration process 


should be a particular case, as 


generously authorized in Section 2 of the uni 


form act, or whether an alleged agreement 


Aspects of Labor Arbitration 
in New England."’ 8 Arbitration Journal (N. 8.) 
5 (1953): Mayer, ‘Judicial ‘Bulls’ in the Delli- 
cate China Shop of Labor Arbitration,’’ 2 Labor 
Law Journal 5302 (1951), and work cited at 
footnote 9; Rosenfarb, ‘‘The Courts and Arbi- 
tration,’’ Proceedings of New York University’s 
Sizth Annual Conference on Labor (1953) 
p. 161; Scoles, “‘Review of Labor Arbitration 


1 Cox, “Legal 


Arbitration 


to arbitrate is enforceable and pri 
plicable 
Stances. (Questions ol 
by the 
matters of 


yperly ap 


under a specified set of circum 


arbitrability passed 


upon courts almost always involve 


the 
agreement 


very interpretation of the 


which the have intended 
the 
pointed out the seriousness of the 


in New York, where it 


too otten the courts, in the 


partie 5s 


to leave to arbitrator Several have 


Situation 
is asserted that all 
name ol deter 


mining arbitrabilitv, have determined the 


substance of the issues invelved 


In all of the divisions of this 


paper 


major 


these same considerations are present 


In stating the against having any 


reasons 
legislation, in contending lor a sepa 
Statute 


arbitration 


such 
applicable to labor 
that 


arbitration, if 


rate 
ment 


Mhanare 
trom applicable to 
legislation there 


that the 


commercial 
is to be, 
tor court 


and in urging 


intervention in any Case 


narrowly restricted, the point of view rest 


very largely upon the fear that we may 


devise a system under which the court will 


too 
functions of the 


often and unduly encroach upon the 


arbitrator In the case of 
arbitration this 
difficulty The 1 
contract are of the 
and the 


parties ar¢ 


commercial presents rela 


tively small 
under 
common grist for the 
that 
deprived of 
tended to 
tion Sut in 


sues arising 
the commercial 
judicial mill 
worst happens is that the 


their short cut which they in 


substitute for a adjudica 
the 


arbitration the 


court 


case of labor-management 


complex issues 


arising un 
der a collective bargaining agreement otten 
present problems with which the courts are 
totally 
had 
termination 
this 
ment 


unfamiliar and which neither party 


judi ial de 
feel 


submit to 
those 


judicial 


any purpose to 


he 


improper 


case for who 


fear of encroach 


upon the arbitration is rather 


proce SS 


effectively and vigorously buttressed by 


written articles based on much 


these 


several ably 
research.” All of 


present repeated instances of what are con 


careful article 


sidered abuses of power by the courts 


primarily in a single jurisdiction, by way 


of encroaching upon the functions intended 
by the 
trator. It 


tion and 


parties to be entrusted to the arbi 


would be an unnecessary repeti 


would unduly extend this discussion 


to attempt here to analyze the numerous 


Uni 
and 

Arbitra 
Glass 


Jurisdictional Grounds,"’ 17 
Review 616 (1950) 
of Labor 


Awards on 
versity of Chicago Lau 
Summers, ‘Judicial Review 
tion, or Alice Through the Looking 
2 Buffalo Law Review 1 (1952) Jesse Friedin’s 
monograph, cited at footnote 1, is perhaps 
somewhat more restrained in its criticism of 
the courts, but is a highly effective treatment 
of the same problem 
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cases discussed in these articles. Even 
judges have warned against the tendency 
of the courts to go beyond their proper 
sphere in the handling of such cases. Judge 
Samuel H. Hofstadter, in his article “The 
Courts and Arbitration,” warns against 
the danger that “the court trespass on the 
domain of the arbitrator, and pass on the 
very controversy which the parties have 
committed to him.” He strongly intimated 
that the court had exceeded its proper 
function when he said: “It is questionable 
whether this restraint was manifested in 
holding not arbitrable, under a compre- 
hensive arbitration clause, a dispute be- 
tween buyer and seller arising from the 
buyer's contention that the seller had not 
exercised in good faith his contract right 
to require cash payments in advance of 
delivery if, in his ‘sole opinion’, the buyer’s 
responsibility should become impaired or 
unsatisfactory to the seller and that no for- 
bearance or course of dealings should affect 
the seller’s right to do so.'”' Is not this the 
very kind of controversy arbitrators are 
peculiarily fitted to decide and which busi- 
nessmen, in making arbitration agreements, 
intend them to decide?” 


In the famous 
Telegraph Company v 
tions Association, involving the question of 
whether a refusal to handle “hot traffic” is 
a strike or work stoppage, and whether the 
tradition and custom in the industry may 
be considered in interpreting a collective 
bargaining agreement, three judges of the 
New York Court of Appeals in dissent 
joined in the statement: “That was a pure 
question of interpretation and application, 
and the very kind of question which the 
should be 


a 


case of Western Union 
American Communica- 


parties themselves had agreed 


decided by the arbitrator alone.’ 


It is perhaps correct to say that greatest 
concern, expressed with respect to what the 
content of any legislation should be, relates 
itself to a desire to protect the arbitration 
process against delays incident upon the 
intervention of the 
effectively to insulate the arbitrator’s func- 
tion against an improper encroachment by 
Both types of considerations 


courts, and a (desire 


the judiciary. 
weigh heavily with 
that we should leave the process of labor- 
management arbitration free from legisla- 
tive control, that any legislation applicable 
thereto that may be passed should be kept 


those who conclude 


29 Arbitration Journal (N. S.) 179, 
(1954) 

™ Alpert v, Admiration Knitwear Company, 
Inc., 304 N. Y. 1 (1982) 
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separate from that designed for commercial 
arbitration, and that legislation, if any, 
should be very simple and restrict any 
possible intervention by the courts to a 
very narrow basis. 


Conclusions 


The present study in its immediate un- 
dertaking and in its background was not 
intended to be directed so much to arriving 
at definite conclusions as to a portrayal of 
the opposing points of view, the pros and 
cons of proposed or possible legislation, 
and the reasons therefor. As chairman of 
the Labor Law Committee of the Missouri 
bar during several years in which this mat- 
ter was intermittently under consideration, 
and as chairman of the Labor Arbitration 
Committee of the Section of Labor Rela- 
tions Law of the American Bar Association 
in 1954-1955, the writer attempted, of neces- 
sity, to approach the problem objectively 
and without advancing personal judgments 
or conclusions. Much of the 1955 report 
written for the latter committee has formed 
the foundation for and been incorporated 
in the present article. In consideration of 
these problems as a commissioner for the 
State of Missouri in the deliberations of 
the National Conference of Commissioners 
on Uniform State Laws when it considered 
and approved the Uniform Arbitration Act, 
and in the more exhaustive study of the 
problems in the preparation of this article, 
certain conclusions have become inevitable. 


Initially, it should be made clear that com- 


and what may or may 
way of legislation ap- 
concern to the 


arbitration 
not be desirable by 


mercial 
plicable thereto is of no 
writer in the present study, but only labor 
management arbitration 


So restricted, the conviction 
escapable that no legislation is necessary, 
and therefore none is desirable, in the Mid- 
which the writer is most 
Parties to an agree- 
a collective 


seems in- 


west with 
intimately familiar 
ment to arbitrate contained in 
bargaining agreement habitually and with 
practically complete uniformity honor their 
agreements, and with equal unanimity abide 
by the issuing from arbitration 
cases. peculiarly a field in 
imposed 


area 


awards 
And 
legislation 
demonstrated 
Admittedly this 


this is 
which should not be 
without the 


real 


existence of a 


need. conviction is 


16 LABOR CASES { 65,127, 299 N. Y. 177, 86 
N, E. (2d) 162, 169 (1949). 
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based primarily on experience and observa- 
tion, largely of a local nature. 


A somewhat extensive and prolonged 
study of the operation of voluntary arbitra- 
ticn elsewhere in this country compels the 
belief that there are very few areas with 
respect to which the same conclusion would 
not be equally valid. The most significant 
alleged exception is the State of New York, 
and what its experience might have been 
without the arbitration 
statute over the past 35 years, and its open 
invitation to call upon the courts to inter- 
vene, no one can know. 


presence of its 


legislation 
illus- 


arguments for 
This is 


Most of the 
are highly speculative. 
trated by the testimony of one industry 
lawyer before the Pennsylvania Governor’s 
After pointing out that with 
arbitration cases be 


well 


Commission. 
many hundreds of 
tween his company and various unions over 
the past eight or ten years, there had never 
been a single case in which either party had 
court action either to 
to arbitrate or to carry out an 

after 


sought enforce the 


agreement 
award, and referring to reports of 


smal] 


surveys indicating the infinitesimally 


percentage of cases in other areas where 


either party failed to honor his obligation, 
asserts the need for legis 
lation and says: “We don't 
arbitration if we 


he nevertheless 
have final and 
don’t 
that 
and 


binding have an 
assured procedure to se¢ agreements 


to arbitrate are enforced that awards 


are final and binding.” 

He then points out that there have been 
several which the unions 
raised a question as to whether his 
properly, 


cases in have 
com 
pany was carrying out awards 
but in every case they were able to work 
After 
the case, he 


it isn’t? 


the problem out saying he trusts 
that will always be 
question, “But 
the union’s remedy?” He 
there statute 


remedy, otherwise the whole system of in 


raises the 
What is 


then asserts that 


suppose 


ought to be a with a clear 


dustrial peace based on arbitration might 


be jeopardized 


It is submitted that the same factual re 


cital might equally well have been used as 
the basis for a firm conclusion that no 
legislation is necessary. 

with reference 


In the testimony, 


to the opportunity for court 


same 
review, and 
alter importance of re 


stricting it very narrowly, some legislation 


emphasizing the 


is urged to make it possible for a court to 


provide a remedy for a supposed or ficti 


tious situation that just might occur, in 


Arbitration 


which an arbitrator in a discharge case 
might feel that not only the 
employees but also the plant management 
and the local union are at fault, 
cordingly might not only uphold the dis 
charge but direct that the 
of the local the assistant 
intendent of the 
Or, he 


surd, in 


dis¢ harged 
and ac 


also president 
and 


plant 


union supe! 


must be removed 
supposed another case, equally ab 
changes the 

then 


legislation on the 


which the arbitrator 


contract He con 


language of the 
cludes that we must have 
which a court can keep an arbi 


authority 


basis of 
trator 
His parting 
was for prompt action 


within the scope of his 
admonition to the commission 
“because an ounce 


of prevention is worth a pound of cure 


This 
with much 
Conterence of Commissioners on | 
State basis of which the uni 
form act was approved—not what had hap- 
what is happening, but 


substantially on a pat 
before the National 
nitorni 


argument 1s 
presented 


Laws on the 


pened or what just 


might happen. It would seem equally easy 


valid to something more 
akin to the 


arbitrator 1s 


and suppose 


closely facts and to suppose 


that the 
within his 


careful to 
Instead of 
“pound 


habitually 


stay authorization 


the “ounce of prevention” and the 


of cure,” one with a contrary viewpoint 


might well suggest that in a situation in 


which so much more progress has bee 


toward the industrial 


made achievement of 


peace in the past ten or a dozen year 


had 


mip ht 


than labor, industry or anyone else 


dared to hope, that possibly we 


“let well 


sleeping dogs lie,” “let 


“ro k the 


better 


enough alone” or just not boat.” 


As suggested earlier in the body of the 


article, if a local situation exists in any 


State where the failure of parties to honor 


their obligations to go to arbitration as 


contained in their collective bargaining 


agreements become a real problem, of 


arbitration award 
etlec 


where refusal to abide b 


threatens to weaken or destroy the 


tiveness of labor-management arbitration 


aS an instrument tor industrial peace, then 


legislation would seem to be justified. But 
the dangers from unnecessary legislation in 


this field are certainly sufficient to caution 


very strongly against merely tand-by 


legislation—just in case 


The 


appeared to the ritet 


second major cot 


is that any legislation applicable t 


arbitration, if any there 


kept holly 


management 
he should be 


that 


eparate 


applicable to commercial arbitrati 





This conclusion is based on several factors, 
discussed above, and they will not be re- 
hashed here in detail. First, the two are 
wholly different in nature, dealing with en- 
tirely different types of relationships and 
devised to serve wholly different purposes. 
The one as a substitute for litigation and 
the other as a substitute for or preventive 
of resort to economic force have been suffi- 
ciently emphasized heretofore. 


Second, existing commercial arbitration 
statutes, which practically all existing stat- 
utes multitude of details 
which their believed to be 
necessary and desirable for commercial 
arbitration, and many in a position to be 
well informed have insisted that the 
cess of commerical arbitration depends upon 
the existence of an effective statute. It is 
firmly the this writer that 
most of the provisions of these statutes are 


are, embrace a 


sponsors have 


Ssuc- 


conviction of 


wholly unnecessary for labor-management 
arbitration and that many are downright 
harmful. If it is necessary that the 
mercial statute be thus comprehensive, the 
only reasonable alternative is to keep the 


com- 


two separate. 


Finally, the likelihood, or almost the cer- 
tainty, that a court decisions in 
commercial arbitration cases as precedent 
in cases involving labor-management arbi 
tration and where they are most likely not 


will use 


to be appropriate is a very important rea- 
son for maintaining the separation. 


The third and final major conclusion that 
seems compulsory is that if any legislation is 
to be made applicable to labor-management 
arbitration, it should be brief and simple, 
and the opportunity for court intervention 
should be kept to a very low minimum. 


In this connection it is worthy of obser 
vation that the uniform act specifies no less 
than 19 separate and different specific op- 
portunities for court intervention, with 
ample provisions for appeal. Six specific 
situations are listed in which an appeal 
may be taken, broadly related to most of 
the 19 opportunities for original court in 
tervention referred to above, with the last, 
in comprehensive fashion, authorizing ap- 
peals from any “judgment or 
tered pursuant to the provisions of 
act.” It hardly 
labor the point that this creates a situation 
far removed informal, 
voluntary, final and binding labor-manage- 
ment arbitration contemplated by the par- 


decree en- 
this 
seems necessary to be- 


from the simple, 


% Uniform Arbitration Act, Sec. 19(6). 
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ties when they include in their collective 
bargaining agreement what they regard as 
effective machinery for the maintenance of 
industrial peace built around their griev- 
ance procedure and culminating in their 
no-strike, no-lockout clause combined with 
provisions for final and binding arbitration 
without provision for or contemplation of 
intervention by any other authority 


Prolonged study of this problem has 
served to emphasize the merits of the sug- 
recorded. that legislation 
with the first 
making agreements to 
“valid, 


earlier 
stop 


gestion, 
should wisely 
of the uniform act 
arbitrate existing or future disputes 


sentence 


enforceable and irrevocable, save upon such 
grounds as exist at law or in equity for 
the revocation of any contract,” and leave 
its enforcement to the general 
the courts without benefit of further statutory 


powers ol 


provisions. 


In this connection also it is well to recall 
the warning urged by many that the bases 
for court vacation of the arbitration award 
should be 
fraud, corruption, gross misconduct or ab- 
sence of a fair hearing. Since these bases 
are all available at common law, the previ- 
ous very meritorious 
While the common law procedure 
may be a bit than that 
which may be provided by statute, when 
we stop to that it very 
seldom necessary to use it, the further sug- 
gestion that this weakness, if such it be, 
is more than offset by “freedom from the 
multitudinous to compel arbitra 
tion, stay motions 
motions to enforce,” with 
modify or 


restricted to such matters as 


suggestion seems a 
one, 
less expeditious 


consider is so 


motions 
motions to arbitration, 
and 
motions to 
numerous grounds, “which are 
consequences of integrating 
comprehensive 


to review, 
additional 
correct on 
the inevitable 
arbitration into a” 
intended and 
determination of 


vacate, 


labe yr 
“procedure probably neces 
commercial 


most 


sary for the 


16 


disputes,” is certainly worthy of 


serious consideration. 


While there are those who appear to ob- 
ject even to the simple statutory provision 
for enforceability of agreements to arbitrate 
suggested last above, emphasizing the belief 
that the original decisions as to the unen- 
forceability of such agreements was a 
departure from 
fact the 
forceability does exist in most jurisdictions 


(Continued on page 212) 


proper contract law, the 


common law doctrine of unen- 


footnote 5, May 29, 


” Proceedings cited at 
1953, pp. 45-46. 
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Right-to-Work Laws: 


Public Frauds 


By JEROME L. TONER, O. S. B. 





The opposing views of two clergymen played a vital role in the recent 
attempt to have the State of Washington adopt a right-to-work measure. 
The Case for Right-to-Work Laws, by Rev. Edward A. Keller, C. S. C., was 


reviewed in the July, 


1956 issue of the Journal 


As our policy is to 


present all sides on controversial issues, we now reprint the views of 
Rev. Toner, O. S. B., Dean of Industrial Relations at St. Martin's College. 





so-called right-to-work (RTW) 


og HE 
laws enacted by 17 states, proposed and 


defeated in many others and now before the 
voters or legislatures of several states, were 
conceived in deceit and born in the sin of 
Only the naive and innocent publi 
so-called RTW 
something new The early history 
forcement of the RTW philosophy and wars 
against organized labor have tragically tar 
nished the record of righteousness in American 
public policy and judi 


fraud 
considers the laws to be 


and en 


industrial relations, 
cial decisions 

The called RTW 
as that being presented to the voters of the 
State of Washington which says that “The 
right of a person to seek, obtain or retain 


present so laws, such 


employment shall not be denied or abridged 
because of membership in or non-member 
are funda 
mentally the RTW law 
that was passed by the National Association 
of Manufacturers (NAM) at its 1903 New 
That RTW law 


should be refused 


ship in any labor organization,” ’ 


same as the first 


said 
em- 


Orleans convention 
that: “No person 
ployment or in any way discriminated against 
on account of membership or non-member 


” 


ship in any labor organization 


Open-Shop RTW War: 1900-1910 


The first national RTW 


organized labor was fought under the cap- 


war against 


! Initiative 198, Washington (was defeated) 
? Proceedings of the National Association of 
Manufacturers, 1903, p. 166 


Right-to-Work Laws 


against 
a departure from 


title of the 
President 


tivating shop It was, a 


NAM’s 


open 

Parry 

labor.” which was 
{NAM’s] conserva 


organized labor . 


admitted, a “fight 


organized 


tive policy 
Parry 


an inevitable 


respe ting 
frankly 


departure 


also admitted that it was 
[because] a 
attitude towards a move 
inflicted 


ineffectual 


negative, passive 


ment which had already injury to 


industrial progress would prove 
worse 


RTW 


organized 


meaningless, and than no policy at 
all.” This NAM 


tion ot War on 
shocking that the « 


open-shop declara 
labor 
Wall 


strons 


was 80 
Street 


editorial 


onservative 
countered with a 


“Nothing to be 


In the 
liberty and the right to work 
RTW 


shop employers’ ass« 


Journal 
entitled 


Gained by Violence 


name of an individual's freedom 


without joming 


the union, the forces organized open 


ciations, citizens’ alli 
Citizen's Industrial 
Association chaired by NAM’s Pre 
Parry These employers’ 
openly frankly attacked not 
union-security as 
also the 


ances and a national 
ident 
organization 
and only all 
reements and 


institution ol! 


iorms of 


contracts but very 


They urged and, in some in 


compe lled and forced al 


unionism 
stances, members ot 


these employers’ associations to give pref 


erence to nonumon-made goods and to non 
And with flagrant injustice 


contrary t 


union employees 
that was patently, o their declare 


principles of nondiscrimination, they directed 
Proceedings cited at footnote 2, at p. 16 


‘ Proceedings of the National Association 
1904, p. 133 


Vanufacturers 
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their members to immediately fire and 
blacklist all union employees. Moreover, 
they established a “White List” of all loyal 
employees who had done more than 60 
days of strikebreaking. The loyal “white 
listed” employees were to be given imme 
diate employment by any member of the 
employer's open-shop association wherever 
they wished and to exercise RTW for that 
employer. 

This RTW open-shop war had many 
bitter but frank battles. James Kirby, Jr., 
NAM’s 1997 president, did not hesitate to 
tell the delegates to their national conven- 
tion that “The American Federation of 
Labor is engaged in an open war against 
Jesus Christ and his cause and that 
those who profess Christ, yet hobnob with 
the leaders of that wicked conspiracy and 
give them encouragement by eating and 
drinking and smoking and hold social rela- 
tions with them, cannot segregate themselves 
from the responsibility that attaches to such 
affiliation.”*® President Kirby and mest of 
his followers were convinced that “The 
domination of labor unionism in our industry 
is fundamentally wrong in principle, un- 
sound in economics, and in direct conflict 
with our underlying principles of individual 
freedom.” (Italics supplied.) 


American-Plan RTW War: 
1919-1929 


The second RTW war, nominally against 
all forms of union-security agreements and 
contracts but actually against the institution 
of unionism and collective bargaining, was 
fought under the patriotic title of the American 
plan. It began when the employer members 
of President Wilson’s 1919 National Indus- 
trial Conference could not persuade the 
public and labor members of that conference 
to adopt the RTW open-shop plan as part 
of a national program of industrial rela- 
tions principles. 

In 1920 NAM’s President Mason spon- 
sored a renewal of “the staunch and vigorous 
campaign for the open shop which we as 
an Association persistently urged.”* Open- 
shop associations were organized in nearly 
every large city of most of the states. Em- 
ployers did not have the right and freedom 
not to jom these legal employers’ organiza- 
tions. In some areas employers who re- 
fused to join the open-shop associations 
were refused materials and denied credit. 





1 am certainly not going to say that 
every little particular piece of legis- 
lation that the unions may at one 
time or other favor automatically 
would benefit every person in the 
country. Yet at the same time | 
would like to point out that insofar 
as we are concerned, we have tried 
to develop a legislative program 
that would be a benefit not just to 
our members, but to all working 
people in the United States.—Peter 
Henle, assistant director, Research 
Department, AFL-CIO. 





The United States Chamber of Commerce 
raised more than $1 million to aid NAM 
which, “for twenty-three years [according 
to its President Edgerton] had been big 
brother to the open-shop principle.” * 


The RTW American-plan war on organ 
ized labor was extremely successful. Unionism, 
which generally increases remarkably with 
prosperity, suffered a severe depression 
during the 1919-1929 spectacular and fatal 
business boom. However, during that same 
period of the RTW American-plan war, 
union membership of more than 5 million 
in 1920 decreased to a little than 
3.5 million in 1929, 


more 


During the whole period of the RTW 
open-shop and American-plan wars the 
employers were legally and juridically free 
to force employees to sign yellow-dog 
contracts as a condition of employment. 
Contrary to the employers’ declared prin- 
ciple of nondiscrimination because of union 
membership, employers forced and com- 
pelled employees to sign yellow-dog con- 
tracts by which the employees had to agree 
not to be members of any union while 
exercising their right to work. These con 
tracts were upheld by the Supreme Court 
of the United States in Adair v. U. S.* and 
Coppage v. Kansas.’ 


RTW Campaign: 1944-197? 

RTW 
Utah’s in 
absolutely identical in philosophy and fraud 
with that of the open-shop and American 


laws, from 
1955, are 


so-called 


1944 to 


The state 
Florida’s in 





* Proceedings of the Nationa Association of 
Manufacturers, 1911, p. 68 

* Proceedings of the National Association of 
Manufacturers, 1920, p. 110 
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' Proceedings of the National Association of 
Manufacturers, 1926, p. 63. 

* 208 U. S. 161 (1908). 

* 265 U. S. 1 (1915). 
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plan wars on organized labor. The state 


so-called RTW laws differ from their ances- 
tors in (1) their field of operation, and (2) 
their operation and effect. The 
open-shop and American-plan RTW wars 
were fought in the economic arena by out- 


scope ot 


right refusing to hire union workers or by 
discharging union The state 
so-called RTW sponsors are fighting their 
battles in the legislatures and on the ref 
erendum ballots of the people. The scope 
of the RTW operations shifted 
primarily from the national to the state level 


Public Frauds 


The present RTW 
propaganda are public frauds because 
intended to misinform and 
deceive the innocent, and fair 
minded public and employers into believing 
that a worker has an absolute (1) natural or 


employ ees 


has been 


so-called laws and 
the y 
and do 


honest 


are 


moral and (2) legal right to work for some 
employer; and that (3) he has this right to 
work for some employer without becoming a 
member of the union legally representing 
his employees; (4) under the 
contract presently permitted by the Taft- 
Hartley law, all employees must join the 
and 


union-shop 


union as a condition of employment; 
(5) all workers should have the same free 
dom and right to join or not join a union 
as they have to join or not join any church, 
service club or any other voluntary associa 
tion. Unfortunately, none of these assump 
tions or presumptions of the so-called RTW 
laws are true under the natural, moral and 
legal principles of the American free enter 
prise democratic system. 


Moral or Natural Right to Work 
Man 


and duty to sustain and preserve his life. 
It is from this moral and natural obligation 


has a moral or natural obligation 


preserve life and the lives of 
who depend on him that moral or 
natural law that man must work 
Hence, from this obligation and duty to 


work, all men, who have no other means 


and duty to 
those 


dictates 


of support or livelihood, obtain their natural 
or moral right to work. 

order to obtain the 
means to and family 
be exeri ised or operated in two 
oneself or in working for 
neither 
It is always subject 


This right to work in 


support oneself may 
ways: in 
working for 
someone else Sut in case is the 
right to work absolute 
to the 
the common good safeguarded by the state 


The RTW laws 


are generally concerned only t 


moral and legal rights of others and 


or federal law so-called 


with the rig 


Right-to-Work Laws 





Who lives alone must be either a 
beast or a god.—Aristotle 





to we rk 
someone 
ployed by 


that is exercised by working for 


else It is this 


right to be em 


some employer which is the 
specific and exclusive 
In the United States 


the gainfully 


subject of this paper 


about four fifths ot 


employed are employed by 


some employer 


else doc 
duty on any 


The right to work for someone 
not impose a correlative 
employer to hire an 


specihe 


specif worket (srant 


ing, if we must, that a 


exist, it does not make u 


work can be exercised 


right to 
He nce 


ume 


against any specifh« employer 


RTW 


assume that a worker ha 


so-called laws hat pre 
a God-given nat 
ural right to work for 


some specific employer 


are perpetrating a public fraud 


Workers 


to preserve 


need ror empl 


| yment 
their live 


W ho have 


and, perfect and the 
lives of those who depend upon them have 


RTV 


first 


a general moral and natural claim 


] 


against all employers in the instance 


and against the state in the second instance 
However, such a moral natural RTW 
is seldom recognized ot 
United States by either 
ernment During the great 
the 1930's, the states did 


kinds of work opportunities 


claim 
affirmed in the 
employers or go 
depression in 
provide various 
Now the RTW 
in order to earn a living is only negatively 
recognized by the states by some 
those 
through no fault of their own, cannot exer 


so-called RTW 


private or public. 


Rivilip 


form of relief to unfortunate who, 


cise thew tor some employer 


Legal Right to Work 


The legal right to work for some employer at 
terms different than 
offer a prospective employee, 
plicit in the RTW laws, is 
that to be hated it 


lo assume and presume that there is 


those he is willing to 
vhich is im 
a fraud so heinou 


needs only te be seer 
a legal 
right to work which imposes a correlatiy 
duty on some specific employer to 
worker is not only a frau 


Yet the RTW 
American publi 


spec ihe 


sponse d 
believ 


an absurdity 
have the 
RTW provide such a 1 
Research, Inc., proudly boast 

in its Facts for Washington 
Right to Work that + per 
citizens think hat “A law 


laws 


cent 
ington 


intes the right t 





would be a good thing.” ” The logical but 
absolutely false conclusion from such a 
statement is that the RTW Initiative 198 
“will guarantee the right to work in Wash- 
ington.” 

Ask any worker who is out of work about 
his “legal right to work” and you will soon 
learn the truth. He will tell you that workers 
have only the legal privilege to apply for 
employment, when and if some employer is 
kind enough to invite him onto his prop- 
erty, so that the worker can either accept or 
reject the terms of the legal employment 
contract offered by the employer. The pro- 
spective employee has no legal right to 
dictate any terms of the employment con- 
tract. He has only the legal privilege to ac- 
cept or reject the terms of employment offered. 

Even after the employment contract is 
accepted, there is no legal right to work. 
The vast majority of employment contracts 
are contracts at will. Under such employ- 
ment contracts the employer is free to fire 
the employee at any time with or without 
cause or notice. 

The obiter dicta statements of the courts 
concerning the RTW are more often than 
not just pious prattle and wishful writing, 
never substantive law. Judge Wenke, speaking 
for the Supreme Court of Nebraska in the 
Hanson case of July 1, 1955, gives a classical 
example. He said: “We think the right to 
work is one of the most precious liberties 
that a man Man has as much 
a right to work as he has to live, to be free, 
to own property, or to join a church of his 


own choice, for without freedom to work 
yn 


possesses 


the other would soon disappear.’ 

The good judge carefully or carelessly 
overlooked just one important fact about 
“his right to work [which] is one of the 
most precious. liberties that man possesses.” 
He forgot to say whether he was talking 
about the right to work (1) for oneself or (2) 
for someone else—to be employed by some 
specific employer. I have heard no judge 
say nor have I seen any court decision 
which claims that the worker has a right to 
work for some specific employer at terms other 
than those offered by the employer which 
is the fraudulent assumption cf every so- 
called RTW law in this country. 

Of course, the good judge fortified his 
obiter dicta statements by saying that the 
right to work “is a fundamental human 
right which the due process clause of the 
Fifth Amendment protects from improper 


infringement by the federal government.” 
Naturally the judge knows that the Fifth 
Amendment only restricts the actions of the 
federal government and it is absolutely irrele- 
vant to the private employment contracts 
mutually acceptable to employers and 
unions which provide for lega! union-se- 
curity clauses. 


Right to Work Without Becoming 
Member of Union 


The RTW laws are fundamentally based 
upon the fraudulent assumption that there 
is some God-given natural unalienable con- 
stitutional right to work without becoming 
a legal member of a union as a condition 
of employment even when such membership 
is required by a legal collective bargaining 
contract that is mutually agreeable to the 
stockholders, management, majority of the 
employees and their legal representative— 
the union. Moreover, the RTW 
maintain that the Constitution of the United 
States and the statutes of the federal and 
state governments must protect this assumed 


sponsors 


right. 

This fundamentally fraudulent 
tion of the RTW and 
deceived not only the good common people 
of the United States but it has also deceived 
such outstanding constitutional natural and 
moral law advocates as Westbrook Pegler 
and Cecile B. DeMille. Mr, Pegler professes 
his firm faith by saying that: “There is 
just no ground for argument regarding the 
so-called right-to-work laws now in force 
in a beachhead segment of our states and 
soon to become effective in 
The right-to-work law simply 
right which no politician, preacher, editor 
or teacher, who is not a communist or Nazi 
Fascist, would dare to Every 
man has a right to work for his bread and 
the support of his family. This is not only 
every man’s right but his duty recognized 


1 12 


by all mankind. 


assump- 


sponsors laws has 


others 
affirms a 


question. 


Mr. Pegler’s faith in the God-given un- 
alienable natural constitutional right to 
work without obtaining legal membership 
in the union required by a legal collective 
bargaining contract that is mutually agree 
able to management and union is so firm, 
and one might say so blind, that he would 
call anyone who disagrees with him a Com- 
munist or a Nazi-Fascist. It is well to note 
that Mr. Pegler, like the Judge Wenke in 





“0 Facts for Washington Citizens on Right to 
Work, February, 1956, p. 5. 
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" Hanson v. Union Pacific Railroad Company, 
28 LABOR CASES { 69,322, 160 Neb. 669, 71 N. W. 
(2d) 526 (1955). 

% Seattle Post Intelligencer, January 17, 1956. 
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the Nebraska does not say whether 
the exercise of this right and duty to work 
applies only to who (1) works for 
himself or (2) wishes to exercise the right 
to work for some specific employer. It is 
also important to note that Mr 
RTW demands that the worker 
employed obtain sufficient income from his 
employment to provide for the 
himself and his family. 
RTW laws or 
this family-living-wage right 
Mr. Cecil B. DeMille, along 
honorable and upright men supporting the 
RTW firmly believes that “all men 
are created and that they are en 
Creator with 


case, 


one 


Pegler’s 
who is 


needs ot 
Few if any of the 
admit 


sponsors demand or 


with other 
laws, 
equal 
dowed by their 
alienable rights among which are life, liberty, 
“ He 
believes that “there is no right more funda 
mental than the right of the human 
to work. It is by work that men live 
right to life, 
Independence and guaranteed by the Fifth 
and Fourteenth Amendments of the 
stitution, clearly implies the right to work.” 

Mr. DeMille, like Mr 
that his 
exercised in 


certain un 


and the pursuit of happiness.” also 


being 
T he 


specified in the Declaration of 
Con 
Pegler, did not 


right to 
ways, by 


mention “fundamental 


reper 
working for 


can be two 


oneself or by working for 


someone else Having a God-given right 
to work for oneself 
God-given right to work for 
at terms than contained in a 


private-employment 


1 
| 


does not give one a 
someone else 
other those 
legal contract or a 
mutually agreeable legal coilective bargaining 
contract containing a union-security clause 
Moreover, Mr. DeMille that 
the constitutional Fifth 
and Fourteenth Amendments are limitations 


and restrictions only on the federal and state 


also forgets 


guarantees of the 


governments and that they have nothing to 
do with the limitations and restrictions 1m 
posed on the personal freedom of workers 
and employees by the actions of employers 
which result in legal collective 


and unions 


bargaining contracts 

The God-given, natural Declaration of 
Independence, constitutional RTW, assumed 
by the RTW laws and piously proclaimed 
in the obiter dicta of many judges and good 
men like Mr. Pegler and Mr. DeMille, was 
clearly and frankly defined, probably for 
the first time, by the Supreme Court of the 
United States in the case of Adair v. U. S$ 
In speaking about the assumed constitutional 
RTW—the right to be employed by 
one—the Court said 


some 


4% Hearings—Committee on Labor and Public 


Welfare, United States Senate (80th Cong., Ist 
Sess.), at p. 799 


Right-to-Work Laws 


and 


“W hile the 


guaranteed by 


rights of liberty 


property the Constitution 
against deprivation without due 
law, is subject to such reasonable restraints 


process ol 


as the common good or public welfare may 


require, it is not within the functions of 


government—at least in the absence of con 
tract 
person in the 
his will to accept or 


sonal services of another, or to compel any 


between the parties to compel any 


course of his business and 


against retam the per 
person, against his will, to perform personal 
services tor another. Phe right of a person 
to sell his labor upon such terms as he 
proper is, in its essence, the right 
of the purchaser of labor to prescribe the 
conditions upon which he will accept such 

from the 
of the employee to quit the services of the 


de cms 
same as the 


person offering it So the righ 


employer, for whatever reason, is the same 


as the right of the employer, for whatever 


reason, to dispense wit! the services of 


such employee 
This 


out being 


RE W 
an employment 
clause that 


so-called constitutional wit! 
offered 


a legal union-se¢ 


contract 
containing urity 


zally made and mutually acceptable t 


management and the legal representative 


the majority of the employees—their union 
been affirmed by the 
United States 


trary, the Supreme Court ha 


has never 
Court of the 


Supre ne 


enforcement ot union 
when the 


confirmed the 


contracts even result 
were to deny 


had 


exercising 


contract empl yment te 


ployees who been expelled f1 


union tor their right to 


change of collective bargaining representative 


Che outstanding Supreme Court decision 
gives no comfort or support to the 
RTW 
and deprived employees of their so-called 


constitutional RTW 


which 


so-called constitutional upporters 


said 


oldest 
of collective bargaining is the close 


“One of the 


tec hnique s 


integrity of the and 


lab T 


labor 


It protects the union 
stability to 


stability of 


provides relation lo 


achieve relation as the 
primary objective of Congress in enacting 
the National Relation Act Con 


gress knew that a closed shop vould inte 


Lab« Tf 


tere with freedom of employees to organize 


in another union and would, if used, lead 
discrimination 
Nevertheless, with full reali 
there 


§ 8(3) 


inevitably to tenure of 
employment 
that 


proviso ot 


zation was a limitation by the 


upon the freedom of §7 





Congress inserted the proviso of §8(3). It 
is not necessary for us to justify the policy 
of Congress. It is enough that we find it 
in the statute. That policy cannot be de- 
feated by the Board's policy, which would 
make an unfair labor practice out of that 
which is authorized by the Act. The Board 
cannot ignore the plain provisions of a valid 
contract made in accordance with the letter 
and the spirit of the statute and reform it 
to conform to the Board's idea of correct 
policy.” “ 


The Supreme Court of the United States 
seems to destroy completely the position of 
the so-called RTW supporters in the Senn 
case.” There, Justice Brandeis, speaking 
for the Court, said that peaceful picketing 
for the closed shop which would not permit 
Senn “to work in his business with his own 
hands,” “was not an unconstitutional end.” 
(Italics supplied.) The Court further said 
that “One has no constitutional right to a 
‘remedy’ against the lawful conduct of 
another,” 

Certainly Mr. Pegler and Mr. DeMille 
along with other sincere supporters and 
sponsors of the RTW laws, cannot look to 
the Supreme Court of the United States 
for support and defense of their thesis that 
the right to work comes under the Declaration 
of Independence’s “Life and Liberty” that is 
protected and guaranteed by the Constitu- 
tion of the United States. The Supreme 
Court has unequivocally said that “the loss 
of a particular position [the right to work] is 
not the loss of life or liberty.” (Italics sup- 
plied.) 

Since this paper was written, the Supreme 
Court of the United States has given further 
refutation of the fraudulent claims of the 
RTW sponsors. The Court said that: “The 
choice by the Congress of the union shop 
as a stabilizing force seems to us to be an 
allowable one One would have to be 
blind to history to assert that trade unionism 
did not enhance and strengthen the right 
to work To require, rather than to 
induce, the beneficiaries of trade unionism 
to contribute to its may not be the 
wisest But might 
believe that it would help insure the right 
to work in and along the arteries of inter- 


state commerce.” ™ (Italics supplied.) 


costs 


course, Congress well 


% Colgate-Palmolive-Peet v. NLRB, 17 LABOR 
Cases { 65,445, 338 U. S. 355, 70 S. Ct. 166 
(1949). 

6% Senn v. Tile Layers Protective Union, 1 
LABOR CASES { 17,023, 301 U. S. 468 (1937) 

“ American Communications Association v 
Douds, 18 LABOR CASES { 65,760, 339 U. S. 382 
(1950) 
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No government can devise a system 
of security that will completely 
eliminate the struggle in life. The 
test-proven way of successfully meet- 
ing the struggle of life is self- 
development. The best thing that our 
government can give to you and me 
is not a state-control security or 
special advantage, but rather the 
opportunity for self-development. 
—Senator Margaret Chase Smith 





Reversing Justice Wenke, who spoke for 
the Supreme Court of Nebraska when it 
held that the union shop permitted by the 
Railway Labor Act was unconstitutional 
because the right to work is a fundamental 
human right which the due process clause 
of the Fifth Amendment protects from im 
proper infringement by the federal govern- 
ment,” the Supreme Court of the United 
States held that the only compulsion possible 
under the union-shop contract 
quires “financial support of the collective- 
bargaining agency by all who receive the 


which re- 


benefits of its work is within the power of 
Congress under the Commerce Clause and 
does not violate either the First or the Fifth 
Amendment.”” (Italics supplied.) 


Compulsory Union Membership 


There is possibly no greater public fraud 
in the whole RTW campaign than the uni 
versal and perpetual charge and claim that 
employees coming under a valid Taft-Hart 
ley union-shop contract are forced and com 
pelled to join that union as a condition of 


Jobs Research, which 
“Its primary 
finding and not a 
right to work initiative,” says, in its Facts 
for Washington Citizens on Right to Work, 
that “The 


committee 


Inc., 
purpose is 
of the 


employment 
claims that fact 


spr msor 


sole purpose of the law, the 


emphasizes, is to protect the 
rights of wage earners against compulsory 
unionism” and that Initiative 198 “deals 
only with the issue of compulsory union 
, me 
ism (Italics supplied.) 

Such Facts for Washington Citizens on 
Right to Work are not only patent public 

" Railway Employees Department v. Hanson, 
30 LABOR CASES { 69,961, 351 U. S. 225, 76S. Ct. 
741 

% Case cited at footnote 11, at p. 546 

” See case cited at footnote 17 
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are also uncons¢ ionable dis 
whole truth 


intormation of 


frauds, they 
tortion of the 
this 
formation publication 
Research, In« 
advised its 
that the 
Board, the 


Long betore 
rather de 
Jobs 


and 


“factual” 
was made by 
I personally informed 


authors by conversation and 


National 


courts ot 


evidence Labor Relations 
appeals, and the 
Supreme Court of the United States 
uniformly held that no employee 
under a valid Taft-Hartley union-shop agree 


ment is forced or compelled to join any union 


have 
coming 


Facts or Falsehoods 


Speaking about the union shop under the 
Taft-Hartley law, the Supreme Court of 
the United States has said that: 


“This legislative history clearly indicates 
that prevent 
tion ol 
shop, union shop, and 
bership shops } lor any purpose other than 
to compel payment of union dues and tees 
Thus validity of 


unions’ concern 


utiliza 
[< losed 


mem 


Congress intended to 


union security agreements 


maintenance-o! 


Congress recognized the 


about ‘free riders’, t.¢., em 


ployees who receive the benefits of union 


representation but are unwilling to con 


tribute their share of financial support to 


such and gave unions the power to 
contract to meet that problem while withholding 
from unions the power to cause the discharg: 
of employees for any other reason.” ™ (Italics 


supplied.) 


union, 


Jobs Research, Inc., says, in its Facts for 
Washington Citizens on Right to Work, that 
it is a fact that “ 
the power to expel a member from 


Under union shop agree 
ments, 
the union is the power to deprive the worke1 
of his job.” The Court of the 
United States says that Congress withheld 
cause the dis 


Supreme 


from unions the power to 
charge of employees for any other 
than when employees are unwilling to con 
tribute their fair share of the financial sup 
port of the union they hired to represent 
and protect them. Jobs Research, Inc 
all the right-to-work committees say that 
the sole purpose of the law, the Washington 
Right to Work Committee emphasizes, 1s 
to protect the rights of wage earners against 
compulsory unionism while the Supreme Court 
of the United States says that no 
forced or compelled to jom any umon to 
obtain or retain a job Which do you think 
is fact and which do you think is 

the “facts” given by Jobs Research, In 
the Washington Right to Work Committee or 


reason 


, and 


one 15 


falsehood 


Officers Union v. NLRB, 25 LABOR 


37 U.S. 17, 41 


*” Radio 
Cases © 68,111 


Right-to-Work Laws 


the decision of 
United States? 


Free Riders v. Churches 


hardly 
that of 
riders” 


One can conceive ot 


ous traud than comparing 
under a legal 


with 


union “tree collective 


bargaining contract those so-called 


“free riders” who benefits from 
other % 
Red Cross, Salvation 


Knights of 


etc., without 


receive 
oluatary associations, such as churches 
Army, Elks, Masons, 


Columbus, Community Chest 


jom them and 


be ing torce d to 


pay dues and tribute for benefits received 


The RTW proponents and Jobs Research 


that 
benefits 


Inc., argue because “most people gain 


considerable from many organiza 


tions (churches, ror example, and fraternal 


and business associations), but they are not 
compelled to join them 
that 


benefits 


and pay dues t 


them,” nonunion “free riding” employee 


legal collective 


should 
benefits of 


enjoying under a 


bargaining also be pet 


mitted to 


agreement 
“enjoy the unionism 


without sharing in the cost of membership 


The National Right to 
in its widely distributed 
defends the 
and the Supreme Court of the | 


Work Committee 
Addre 
whom Congres 
nited State 


Cribson 
“tree riders,” 
positively permit to be outlawed, saying that 
length and breadth of the 

thousands of 


“Throughout the 


country there are voluntary, 


asseciations otf description whose at 
tivities benefit 


alike But 


by voluntary 


every 


members and nonmembers 


universally they are supported 


dues and contributions lhe 
idea of forced payments to private organiza 
fundamentally 


tions is incompatible with 


the voluntary character of their association.’ 


Che fundamental fraud in the argument of 


all these riders” and 


that 


detenders of the “fre 
the RTW twofold; first 
riders” are not all those 
workers who incidentally or accidentally bene 
fit trom the 
must President 
that unionism has 
part of American life. The 
Labor 


social 


laws is “tree 


employees or 


activities of unions. Everyone 


admit, with Kisenhower 


“Trade become a vital 


activities of the 


American Movement have brought 


about and economic reforms whicl 


lives of not only union 
other American 
Lnions efforts to help strengthen our gen 


have enriched the 


members but millions of 


eral welfare, our national prosperity, and 


our democracy have earned the sincere 


(Italics 


gratitude 


supplied.) 


among our peopl 


‘CIO Convention, December 7, 1954 





“Free riders” have nothing to do with 
these “millions of other nonunion Americans 
whose lives have been enriched by the 
activities of the American labor movement 
and its unions.” “Free riders” are only 
those few people in the United States who 
come under and legally derive all the benefits 
of a collective bargaining agreement with- 
out being honest and just enough to pay 
their fair share of the expenses of the legal 
representative whom they have legally hired 
to represent and protect them. These “free 
riders” are the only people in the United 
States who legally derive direct benefits or 
protection from the RTW laws. 


The second fundamental fraud in the 
RTW law’s defense of the riders” 
and the RTW proponents’ comparison of 
them to people who mceidentally benefit from 
the voluntary associations is that the “free 
rider” working under a collective bargaining 
contract has a strict legal right to all the 
benefits of the collective bargaining contract 
without any of the burdens. Furthermore, 
the legal representative of the employees— 
the union—executing and enforcing that 
contract has a strict legal duty to represent 
and protect the nonunion and union em- 
ployee equaily and equitably. No other 
American citizen has any strict legal right 
to receive any benefits from any nonunion 
voluntary association in the United States 
and no other voluntary association—be it 
church, club, fraternal organization, busi- 
ness, social or charitable organization or 
association—has any legal duty to confer its 
benefits on or represent or protect any per- 
son who does not join that association and 
pay dues to and abide by the constitution 
and bylaws of that voluntary association or 


“free 


organization. 

The citizens of the State of Washington 
and every state in the United States have 
a right to know that these so-called RTW 
public frauds. These frauds 
than wolves in 
have 


laws are 
sheep’s 
and are 


are even worse 
clothing for they 
deceiving many honorable, honest and up- 


deceived 


right sponsors and supporters of the RTW 
laws who are justly concerned with the abuses 
and misuses of lawful and necessary union 
Concentrating on the end, they are 


power. 


captivated by a means that is fraudulent 


and futile 
These RTW _ public frauds will, as 
Secretary of Labor James P. Mitchell rightly 


2 CIO Convention, December 7, 1954. 
* 93 Congressional Record 5088 (May 9, 1947) 
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said, “do more harm than good” because 
“they result in undesirable and unnecessary 
limitation upon the freedom of working 
men and women and their employers to 
bargaining collectively upon conditions of 
work.” ” These so-called RTW laws are 
clearly contrary to the conservative doctrine 
of the late Senator Robert Taft who said 
that “I think it would be a mistake to go to 
the extent of absolutely outlawing a contract 
which provides for a union shop, requiring al/ 
employees to join the union, if that arrange- 
ment meets with the approval of a majority 
of the employees and is embodied in a written 
contract.” (Italics supplied.) 


These so-called RTW laws — public 
frauds-— which necessarily restrict and 
limit the rights of stockholders and their 
management employees and their legal rep- 
resentatives to enter into collective bargain- 
ing contracts that are mutually beneficial 
for making profits and protecting the com- 
mon good and general welfare are logically 
condemned by President Eisenhower's firm 
faith in collective bargaining. He said that 
“An industrial dedicated to the 
largest possible measure of economic free- 
dom must keep firm faith in collective bar- 
gaining. That best method 
we have for changing and improving labor 
conditions and thus helping to raise the 
American standard of living. Healthy col- 
lective bargaining requires responsible unions 
Irresponsible 


society 


process is the 


and responsible employers. 
bargainers cannot get results. Weak unions 
That alone is suffi- 


cannot be responsible. 
strong unions.” ™ 


cient reason for having 
(Italics supplied.) 

laws — public 
therefore a 


These so-called RTW 
frauds—are a subtle and 
most dangerous form of creeping socialism 
—government control of business—that will 
destroy the American free enterprise capi- 
talistic system. President Eisenhower is 
pledged to oppose them for he said: “I 
pledge that I will support and strengthen, 
not weaken, the laws that protect the Ameri- 
can worker. I will defend him against any 
action to destroy his union or his rights.” ” 
(Italics supplied.) 

The good and informed citizens of this 
country should support the late Senator 
Taft, Secretary of Labor Mitchell and Presi- 
dent Eisenhower in defeating the so-called 
right-to-work laws—public frauds. 

[The End] 


* AFL Convention, September 17, 1952, New 
York, 
*” Boston, November 1, 1952. 
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Developments 





(FEYWO more federal courts have added thei 

weight to the that 
courts have jurisdiction to compel arbitration 
under collective bargaining agreements, l/mted 
Furniture Workers v. Little Rock Furniture 
Vanufacturing Company, 31 Lapor Cases 
{ 70,489, and Engineers Association v. Sperry 
Gyroscope Company, 31 LaBor Cases ¥ 70,483 


Whether or 


union 


proposition federal 


not arbitration clauses in 


contracts can be enforced in federal 


which is pending 


States 


courts 18 an now 
before the United Supreme 
The Seventh Circuit Court of Appeals (in 
Steelworkers v. Galland-Henning Manufac 
turing Company, 31 Lapor ¢ { 70,447) 
lined up with the Fourth, Fifth 
Tenth Circuits in holding that they are not 
[The First, Second, Third and Sixth Ci 
cuits have taken the view that federal courts 


issue 
Court 


ASES 


has and 


have jurisdiction to order arbitration of 


labor disputes under union contracts 


In Galland-Henning the Seventh ( 
held that the Norris-LaGuardia Act 
not prohibit a federal court from 


ircult 

did 
granting 
an arbitration clause 
in a union contract, but neither Section 301 
of the Taft-Hartley Act or the United 
States Arbitration Act authorized a federal 


specihc performance of 


court to enforce such an arbitration clause 
the 
holding 


trial 
that 
Norris-LaGuardia Act the 
jurisdiction to entertain 
Hartley Act 


against an employer. The dis 


The appellate court did say that 


court had been mistaken in 


the deprived 
federal courts of 


a suit brought under the Taft 
by a union 
missal of the suit by the district court was 
failed to 


Daft 


confirmed because the complaint 
action under the 
Arbitration Acts 

Hartley Act has 


federal 


State a cause ol 


Hartley or 
the Taft 


created a 


Section 301 of 


been held to have forum 


for damage suits for breaches of union con 


tracts. But this did not create any substan 


Arbitration 


vwcedural right . declared 
the Supreme Court in its Westinghouse ce 
(27 | ases 1 69.063) 


to provide a federal court 


tive rights, only pre 


cision ABOR ( Chis was 


done with juris 


diction to entertain civil suits in the ab 


sence of diversity of citizenship normally 


required to have a federal court exert it 


jurisdiction 

| he 
United 
authorize 


held that 


did 


ircuit also 
Arbitration Act 


entorcement ol 


Seventh ¢ 
states 
specinc 
tration clause in a union contract 
agreement 18 a 


Statut« 


collective bargaining 


tract of employment” within the 


exception of the federal arbitration law 


which excepts contracts of employment 


Irom its coverage 
Che 


teresting, 


United Furniture Workers case is in 
district 
it may be appealed and the 


decision 
Kighth 


opportunity to align 


though a court 
bec ause 
have an 


other 


Circuit will 


itself with the circuits, either tor o1 


tederal 


under collective 


against enforcement of arbitrati 
bargaining agreements Lhe 
ourt was whether the 
included di 


contract whiict 


issue decided by this « 


term “working condition 


charge The union had a 


provided for the arbitration lispute 


as to “working conditions.” 
empl 


orking 


entorcement 


terpreted the discharge of an 
be covered by the term 


ditions” and denied specifi 


the arbitration contract. The court did 
that it had jurisdiction to compel arbitrati 
that 301 


to tederal courts, so long a 


and section conterred that p 


; the union 
for relief available to the indi 


not asking 


vidual employee only, as in the We 


house case There the Supreme Court had 

held that unique ly personal ‘ mployee rip 
back pay wage claims—« 

upon by a under Section 301. The 

Fighth ¢ 


promise to 


union 


ircuit believed that an employer 


arbitrate ran to the union, not 
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to the individual employee only, in Furni- 
ture Workers. 

In the Sperry case, after a grievance pro- 
cedure was exhausted, the employer refused 
to arbitrate. The employer's right to grant 
wage increases to transferred employees 
under its prerogative to allow merit in- 
creases was contested by the union. The 
union called the raises transfer bonuses 
rather than merit increases. The court 
found no evidence to establish that the 
union had waived arbitration, and the 
participation by the employer in the griev- 
ance procedure led the district court to 
believe that management considered the 
issue not to be within its sole discretion. 

The court held that a federal court had 
the jurisdiction to compel arbitration under 
the provision allowing suits for violation of 
collective bargaining agreements under the 
Taft-Hartley Act. This jurisdiction was not 
affected by the Norris-LaGuardia Act, and 
the United States Arbitration Act, it held, 
provided the remedy of specific perform- 
ance of an agreement to arbitrate. 

Court to 


It remains for the Supreme 


settle the issue. 


Discharge Need Not Be 
for Just Cause Only 


The Utah Supreme Court ruled that in 
the. absence of an express or implied re- 
quirement in a union contract, an employer 
did not have to show just cause for the dis- 
charge of a worker. A Utah line supply com- 
pany had fired the president of the local 
union which represented its employees and 
with which it had a union contract providing 
for arbitration. 

An arbitrator had found that the dis- 
charged employee was not fired because 
of her union activities. However, the union 
president sued her employer in a state court 
on the ground that she had been fired 
without just cause in violation of the 
collective bargaining agreement. A motion 
was made to dismiss, and the trial court 
held that the suit could survive a motion 
for dismissal even though there was no 
express provision in the agreement for- 
bidding discharge without just cause. The 
state’s high court reversed. (Held v. Ameri- 
can Linen Supply Company, 31 Lapor Cases 
{ 70,484.) 

The arbitrator, chosen by both sides, had 
declared that the employee had not been 
discharged because of her union activities, 
which would have been a violation of the 
National Labor Relations Act, and further 
that this issue determined 
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was the only 





Wage increases negotiated in 1956 
tend to be higher than those agreed 
to in 1955.—Ewan Clague, Com- 
missioner, Bureau of Labor Statistics. 





by him. 3ut the employee then argued 
that the arbitrator had determined that she 
had had a continuing right to employment 
terminable only for just cause, because the 
arbitrator in his conelesion had pointed out 
that his decision “should not in any way be 
construed as foreclosing or prejudicing her 
right to proceed in a court of law against 
the Company for a discharge ‘without just 
cause’.” 

Whether the discharged union president- 
employee has a cause of action if she were 
discharged without just cause depends upon 
the terms of the contract, either express 
or implied, held the court on appeal. The 
fired employee contended that the trial court 
did not err in holding that even in the absence 
of an express provision in the agreement 
an employee covered by it could not be dis- 
charged without just cause. To hold other- 
wise would fail to give the collective bar- 
gaining agreement any substance whatever 
and would not aid in effectuating the ob- 
jects of the contract. In addition, seniority 
rights would be made worthless. The Utah 
Supreme Court did not agree. 

The objectives of the union 
might be of aid in interpreting any ambigu- 
ous provisions, if there were such in the 


contract 


agreement, but can be of no help in the 
absence of such a provision, said the court. 
The fact that there was an express provi- 
sion in the contract relating to discharges 
and that this provision merely limited the 
right to discharge only to lawful union 
activities indicated to the court that it was 
reasonable to presume that the parties did 
not intend to limit the common law right 
of the parties to discharge or to leave the 
employment of the other at will. Had there 
been such an intention it could easily have 
been incorporated in the agreement at the 
time of its adoption. 

Seniority rights depend on an employee- 
employer relationship; they do not 
antee that relationship. They merely define 
the rights of the employee when that status 
is in existence. 


guar- 


Dilatory Tactics 

An employer’s delaying tactics in a matter 
subject to arbitration did not deprive an 
employee of his right to name a substitute 


arbitrator where the first one chosen be- 
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came unable to serve by virtue of the em- 
ployer’s delay, Grainger v. Shea Enterprises, 
31 Lasor Cases § 70,467. Under an employ 
ment contract giving the employer and the 
employee each a right to name one of three 
arbitrators, the employee was declared by 
a New York appellate court to have the 
right to name a arbitrator wher« 
the employer sought to forestall the arbi 


sec ynd 


tration and caused the original appointee of 
the employee to become ineligible to serve 


The contract in effect provided for the 
compensation of employees based on a share 
of net profits and contained an arbitration 
clause which read as follows: “If any dis 
pute of any kind arises between the parties 
any matter in this then 
such dispute shall be referred to arbitration, 
one arbitrator to be selected by you and 
one arbitrator to be selected by. me, and if 
a third 


” 


as to agreement, 


the two arbitrators do not agree then 


or umpire shall be appointed by the two 


A dispute did arise concerning the amount 
of net profits and a demand for arbitration 
upon The em 
ployer and shareholders began a series of 


was served the employer 
proceedings contesting the validity of the 
basic employment contract, and were suc 


cessful in obtaining stays of the arbitration 
pending the determination of these proceed 
ings. The validity of the employment cor 

tract was upheld and the employee's right 
courts 


to arbitration affirmed by the 


At the 


and one 


was 
this 


years, the 


end of delay of almost four 


half 
selected by the 


person originally 


employee as his arbitra 


tor was unable to serve, so the employee 


selected another arbitrator to serve The 


employer selected its arbitrator 


T he 


tion to 


employer thereupon made this mo 


vacate the second designation of 


court to fill the 


the employee and for the 
vacancy 

The 
lected 


On appeal the 


yurt granted the motion and sé 


a stranger as the second arbitrator 


employer's “unsuccessful 


effort to forestall this arbitration” was dé 
’ { 


clared to be the 
bility to 


before 


effective cause of the ina 


serve of the selected years 
The court held that 
no neglect or failure on the employee's part 
right to 
lack of 


arbitration, 


person 


the re had bee n 


to exercise his appoint an arbi 


trator, or any cooperation on hi 


part in the which could be 


characterized as a lapse in the naming of 


an arbitrator 


Che court felt moved to say, thou 


did not have to, that even if the emplo ee 


Arbitration 


power to select an arbitrator under the con 
tract had been exhausted, and a technical 
lapse arose within the meaning of the state's 
Act, the circumstances of this 
that the court fill the 


vacancy by designating as arbitrator one of 


Civil Practice 


case would suggest 


the employees own choices 


Some may well wonder whether th 
ployer’s delay was as “unsuccessful” as 
court suggested ?” 


Lack of Union Contract 
Precludes Arbitration 


A union was denied a motion for an ordet 


directing arbitration, staying all proceed 


ings pending arbitration and vacating a 


temporary injunction which had been granted 


amusement arcade operator Che 


had 


to organize the 


to an 


union been enjoined in its attempts 


amusement game operator’ 


employees In an affidavit the union dé 


“All we 


Organize plaintiff's employee sand an oppor 


clared desire is an opportunity to 


tunity after organizing said employees to 


negotiate a collective bargaining agreement 


with the plaintiff.” 
Che 


glected to show 
which the 


union, the state court declared, ne 


agreement exist d 


required to 


that any 


under employer was 
umonizatior 
his employees, Cagiana v ciated 

ment Machine Operators of New York, In 


31 Lapor Cases { 70,426 


submit to arbitration the 


liu 


right t 


had a O 
thinking 


rhe union 


it was guilty of wishful 
ing to arbitrate in the absencs 


ment to arbitrate 


Court Upsets Arbitration 


An arbitration award rendered betwee 


and the union representing 


an employer 
employees was successfull 
that it 


for arbitration Dhe 


certain attacked 


to the extent went hbevond the is 


submitted arbitrator 


decided two issues, each having some con 


vhicl vere held bh 


erable H 


made 


sequences in common 


the court to be definitely se 


ever, a second motion wa 


aside the | 


award because ol alles 


rectness and, because the arbitrat yrs’ 


contravened the union contra 
denied. (Mattes 
Office Appliance. 


Anon € A 


s10n 
motion was 
ness Machine 
Board, 31 1 


C on erence 


Che motion which 
in connection with the 


assignment Va 


a job 





collective bargaining agreement. The ques- 
tion was a complicated one requiring inti- 
mate knowledge of the employer's and the 
employees’ positions in regard to unioniza- 
tion and the interpretation of clauses deal- 
ing with employer's rights in the event of 
emergency and shortages of trained man- 
power and as to what constituted manage- 
ment’s proper function. The arbitrators 
decided that the assignment was a violation 
of the union contract. The sole ground for 
objection to the award was that it contra- 
vened the agreement. The court declared 
that it was not for it to say whether the 
determination arrived at by the arbitrators 
was or was not correct. It was definitely 
in accord with an interpretation that could 
be reached by reasonable men and, as such, 
would not be vacated. This decision ren 
dered by the arbitrators was responsive to 
the matter submitted to arbitration. 

On the other issue submitted for arbitra- 
was the proper seniority rate 
which the 


tion—what 
of a particular employee ?—in 
arbitrators named a date and also made an 
award for additional wages, for an advyance- 
ment which they believed the employee was 
entitled to by virtue of his seniority, the 
arbitrators award was improper and erro- 
neous. They were only authorized to make 
a finding as to the seniority of the particu- 
lar employee. The findings of the arbitra- 
tors were in clear conflict with the express 
This in itself was 
their 


language of the contract 
enough to set aside the award, but 
decision was contrary to previous interpre- 
tations of the contract which they had ren 
dered in dealing with the rights of another 
employee. The decision was plainly unfair 
to those workers who, under the contractual 
provisions fixing seniority, were entitled to 
motion to 
that an 


award exceeded the scope of the arbitration 


greater seniority. The vacate, 


based on the grounds erroneous 


submission, was granted. 
The that it 
see how the “highly qualified and sincere” 
arbitrators could have reached such results. 
Sut they found that the reason was that the 
question of the had 
been the subject of an investigation at an 
That decision 


court noted was difficult to 


employee’s seniority 


earlier date, at a lower level. 
and the mistake was not 
seriously questioned. The 
the feeling that the employer had partici- 
pated in the earlier proceeding and had not 
objected to the and that the 
finding became incontravertible. The court 


had been in error 


arbitrators had 


conclusion, 


thought otherwise 
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Litigation Before Arbitration 
Barred 


Employees in California and New 
learned that which 
arbitration 


York 
have 


love and 


union contracts 


provisions are like 
marriage—“You can’t have one without the 
other.” In both states an attempt was made 
to sue directly in benefits under 
collective bargaining agreements while the 
contract's arbitration provision was ignored 


In New York a 
employer’s motion to stay pending arbi 
tration in Wail Street Club v. Goni-Mora 
31 Lapor Cases § 70,425, and in California 
an appellate court affirmed a trial court’ 


court tor 


trial court granted an 


employees’ action for fail 
through with the 
remedies, namely arbitration, in William 
Pacific Electric Railway Company, 31 LaApor 
Cases ¥ 70,429. 

It was no accident that both these courts, 
sang the same refrain. 
both statutorily 


dismissal of the 


follow contract 


ure to 


a country 
New York 


apart, 
and California 


provide for the staving of any action 


brought issue arising out of an 


agreement providing for 


upon any 


arbitration, until 
arbitration has been had in accordance with 
the terms of the agreement 

In the New York case the employer suc- 
cessfully stayed an action commenced by 
an employee until arbitration had been had 
The employee’s motion was opposed on the 
ground that the arbitration provision had a 
clear limitation, that only the union or the 
employer had a right to demand arbitration. 
The provision in issue stated in part: “In 
the event of any dispute arising in con 
with the appli- 
cation of this agreement, the matter shall 
be submitted to a Board of Arbitration for 


nection interpretation of 


adjustment, provided the matter shall not 
have been adjusted by a mutual agreement 
between the Employer and the Union within 
a reasonable time after the date of dispute.’ 

The court declared 
precedent to authorize an individual to side 


that there was no 
step the arbitration obligations of a union 
contract where the employee seeks to har- 
vest the benefits of the contract. It was 
clear, the court added, that the employee 
did attempt to enlist the aid of the union 
but the record failed to detail the procedure 
followed. 

In the California action, a group of em- 
ployees began an action for breach of con- 
tract. The contract in question was entered 
representative of the 


into by the union 
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Security! The keenest desire of those 
alive todoy! They ask for it from 
society and its plans. But 
realists of this age have proved 
themselves incapable of giving it. 
—Pope Pius Xil 





employees and their employer, wl 
ceasing the operation of certain trains 


had 


services Mhe 


which these employees been perforn 


ing car cleaning controvet! 


arose because the employer refused to pa 


alk Wanice 
1 to 


the employees displaced the 


which they contended was owe: 


inder terms of the agreement whi 


vided for a monthly displacement 


ance t equal thie betweer 


difference 
former pay and that of 
positions. This agreement further provided 


that in the event of any dispute or contro 


employees their new 


versy arising with respect to the displace 
afforded the displaced 
settled within 
a designated period of time after the dis 
may be / 


ment protection 
employees which cannot be 


referred, 
committee 


pute arises, “it 


by either 
arbitration 94 


party, to an 


The employees failed to allege that they 
had duly performed all of the conditions 
of the contract on their part and that the 
dispute had been submitted to arbitration 
before they commenced their action at law 
“The sole question for determination,” said 
the West Coast appellate court, “is whether 
plaintiffs were required to submit to arbi 
tration as provided for in the agreement 
before resorting to the courts.” 


The employees urged that the word “may” 
as used in the arbitration provisions of the 
contract is permissive only, and not manda 
that therefore 

exhaust that 
instituting The court 
“It has held in 
lective bargaining agreements that when it 


tory, and they were not 


required to remedy betore 


suit held otherwise 


been cases involving col 
is provided that a dispute may be referred 
to arbitration, either party has an option to 
desires but, should he 
must first submit to 
remedy 


arbitrate if he so 
desire to litigate, he 
arbitration and exhaust that 


The supported its holding with 
ample citation. Thompson v. St. Lowis-San 
Francisco Railway Company, 24 Lasor Cases 
{ 67,792, in which the federal district court 
deciding a similar 
parties agree that 


court 


said in case, “where 


contracting either ‘may’ 
tribunal for an ad 


must exhaust 


resort to a designated 


justment of grievances, they 


such remedy before resorting to the courts 


Arbitration 


for redress.’ | the ame ett 
cited the 
opinion in Transcontinental & Wes 
Inc. v. Koppal, 23 Lapor Cast 
well as Barker 
Company, 26 LApor CASI 
l'nion Ou Compan 

Holderby v. Internationa nmior 0 | 
© 69.693 


United States Supret 
* 67.639 
others uthern Pa 
€ 68,628: Cone 


) 


27 LABOR CA { 68,9 


{ ASI 
Welfare Fund Trustees 


Liable on Arbitration 


lrustees 


vard il Tru 


anufactury Indu 


V 
( | T 70.46 
ectiol ot the ¢ 


1458(2 


Under the applicable 
Practice Act of New York, Section 


a party has been served th a not 


alter 
of arbitration and no motion has been made t 


stay the arbitration, the party may not the 
contest the making of the arbitration agree 


ment, held the New York County 
Court 


The 


Supreme 


personally bound b 
the agreement to arbitrate, declared the 
court M encher Wet 24 [LABOR 
Cases § 67,797. In that case 


trustees were 
citing 
a president ot 
a corporation was held personally liable for 
a breach of a union contract by oO 
signed 


ration which he had 


capacity both individually and 


rate officer 


Off-Job Behavior 


Generally speaking 


irbitrator have mace 
right of an employer 


their off-the-job 


awards sustaining the 
to dismiss employees ior 
behavior, but only if this conduct lowers 
when on the job 
upheld 


misconduct 


the employees’ efficiency 
vhere 


have 
off the job affect 
] 


the reputation of their company or the sale 


Discharges also been 


employees’ 


of its products 


The 


Labor 


State University of lowa, Bureau of 


and Management, has published a 


new pamphlet discussing the right of the 
employer to regulate off-the-job behavior of 
After ly 
90 recent arbitration board awards. a labor 
economist, Professor Walter | Davkin, ha 
that the off -the-job 


involved one wit eriou 


employees reviewing approximate 


stressed problem o 
behavior 1s an 


consequences 





Employment relations may be terminated 
in order that a firm may be allowed to pro- 
tect its prestige. For instance, arbitrators 
regard as much more serious the off-duty 
drunkenness of a bus driver or a salesman 
than, say, that of a production or custodial 
worker. The bus company’s reputation may 
depend almost exclusively upon the public’s 
confidence in the drivers who are entrusted 
with the responsibility of protecting lives 
and property. 


Another aspect of off-duty behavior dis- 
cussed is the employee's right to engage in 
“Arbitrators,” reports Pro- 
Daykin, “have ruled that the con- 
ducting of a private business by an employee 


outside work. 


fessor 


is no justifiable reason for discharge unless 
running that with the 
employee's obligation to the company to an 
With respect to out- 
side work for another employer, some em- 


business interferes 


unreasonable degree.” 


ployers have objected, as this may indicate 
that they are not paying an adequate wage. 
Other employers were found not to have 
objected to outside work by their employees 
because they felt that such activity demon- 
strated the and in- 


employee’s ambition 


dustriousness. 


Employee indebtedness, often resulting in 
garnishment of wages, is another frequent 
problem to management, accounting depart- 
ments and labor dispute arbitrators. Even 
though labor unions have contended that 
such debts are not the concern of manage- 
ment, arbitrators tend to uphold the right 
of the employer to insist upon his workers’ 
personal financial responsibility. This is 
especially true where concerns must main- 
tain a reputation for conservativeness and 
responsibility in order to transact their 
business. 

Arbitrators generally apply the concept 
of “double jeopardy,” which is entrenched 
in the American tradition of jurisprudence, 
when handling discharge For ex 
ample, it has been ruled that if an employee 
is given a lay-off penalty for fighting with 
another worker outside the plant, the com- 
pany cannot later fire him for this same 
misconduct. Arbitrators have stated re- 
peatedly that no person should be punished 
twice for the same offense. 

Management's Right to Discharge Em- 
ployees for Conduct Off the Job is published 
by the State University of Iowa’s Bureau of 
Labor and Management as part of a research 


cases. 


series which began in 1951. 





THE USE OF LEGAL COUNSEL IN THE FOUNDRY INDUSTRY 
CONTRACT NEGOTIATIONS—Continued from page 170 





deviation must be a two-way street, how- 
ever, to work well.” 

“Tf it is the desire of the Union and the 
Company in negotiations to be honest with 
each other for the benefit of the employees, 
I feel a contract reached without 
Counsel. However, I do want a contract to 
be in legal form.” 


can be 


General Conclusions 


(1) More than a majority of the com- 
panies in the foundry industry included in 
this study believe the presence of legal 
counsel in contract negotiations tends to create 
suspicion that is unfavorable to harmonious 
discussions, 

(2) More than a majority of the firms in 
cluded in this analysis do not generally use 
counsel as part of their bargaining 
giving as the main reason that it 
Others feel that legal 
Those who do use 


legal 
team, 
creates suspicion. 
counsel is not necessary 
legal counsel, with the exception of a few, 
use legal counsel only in an advisory capac 
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ity. The union representing the employees 
in approximately 85 per cent of the com- 
panies represented in this study does not 


use legal counsel as part of its bargain 
ing team 

two thirds of the firms 
say they try to follow the “spirit” of the 
contract rather than the “letter” of the 
contract. In the firms 
that the unions will, in 50 per cent of the 
cases, follow whichever interpretation best 
their immediate three 


(3) Approximatels 


contrast, reported 


suits needs—the 


degrees of being “spirit,” 


“letter,” and 


interpretation 
“compromise.” 
(4) The representative firms of the foundry 
industry were equally divided as to whether 
more and more emphasis will be placed on 
the legal aspect of a labor-management con 
tract in the future. Those believing that 
greater emphasis would prevail give the 
growing complexities of the contracts, the 
greater unity of labor, and the more ex- 
intervention of the government as 
greater emphasis 


[The End] 
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reasons for the 
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Problems 





Limited Customs and Practices 


Time spent by employees in changing 
clothes and bathing, because of the nature 
of their work, 
pay claims for such time, which arose 
to May 14, 1947, are wiped out, Cities 
Service Defense Corporation v. Dutton, 31 
Lazpor Cases § 70,411. The Eighth Circuit held 
that the cleanup time was not compensabl 
because of the Portal-to-Portal Act 


is compensable today, but 
priot 


now 


An action had been brought by employees 


of a cost-plus-fixed-fee government con 


tractor to recover overtime pay or tim 
spent in cleaning up prior to the effective 
date of the Portal Act The 
had rendered a decision in 


This was reversed on the grounds 


lower court 
favor of the 
employer 
that the pleadings raised a factual issue of 
whether or not the activities were compen 
Cases { 67,047 


The case was remanded, and was referred 


sable by custom, 22 Lapor 


to a master who heard testimony and filed 


findings of facts and conclusions of law in 
favor of the employees’ claims. These 


adopted by the trial court 


were 


The principal issue involved in this appeal 
Portal-to-Portal 
activi 


is whether Section 2 of the 
Act bars 


ties except 


claims for any or all 
compensable by con 


“An 


those 
tract, 
holding 


custom or practice 
upon this issue,” 
Eighth Circuit, “would require the denial of 
all employees’ claims unless it is shown that 
the activities were compensable by contract, 


custom, Or practice 


action fof 
that the 


The employees bringing the 
recovery of overtime pay claimed 
previous decision of the appellate court was 
an adjudication that they were entitled to 
the relief The court had 


vacated a trial court’s order dismissing their 


sought merely 
action for failure to state claims upon which 
relief could be granted under the Portal- 
to-Portal Act. Upon remand it was found 


Wages ... Hours 


affirmative 
declared the 


time consumed in the 


that the 
activities tor 


performing 


which recovery was allowed 


constituted working time, and the recovery 


was not barred by the act 


Che largest group of claimants was the 


amonium picrate operators. For health and 


sary tor them 
that by 


paid 1) 


reasons it Was nec¢ 
clothes and 
were 


Satety 


bathe ’ and 


to change 


custom they allowed and 
daily lor that purpose 
found to be entitled 


tor clock 


minutes overtime 


In addition, they wer 
to an additional 17 minutes dail) 
ing in and clocking out, ling 
gate and production unit. The 


waiting and trave 
between the 


situation was similar with regard to 


acid plant operators. Guards were alloy 


seven and one-half minutes. Others, b 
mmenced 


period 
things 


were 


reason of travel or because they c: 


their duties before the regular work 


began by distributing tools or other 


granted There 


whose 


were overtime pay 


some claims were rejected The 
who claimed pay 
their trucks t 


morning and bach 


were loading dock men 
for time 


the working area in the 


spent in getting 


again at night, claims of maintenance men 


and carpenters for time required to chang 


clothes, assemble tools, and ride to thei 


working locations, and claims of machini 


for changing clothes 


Existing claims are governed by Section 2 


which bars all claims for compensation for 


any and all activities performed prior to 


the effective date of the act, with the sole 
activities which are 


exemption ot compet 


sable under express provisions of a contract 
or by custom, or by practice. In the ab 
1 contract, custom or p actice 


eflective 


they are 


sence ofa 


activities performed prior to the 


date are noncompensable even if 


an integral part of, and indispensable to, 


the employee’s principal activities 


The Eighth Circuit recalled that it had 
applicability of 


Portal Act in 


consider the 
Portal-te 


occasion to 
Section 2 of the 





Dunning v. The QO. O. Ordnance Corpora- 
tion, 28 Lapor Cases § 69,711 and again at 
a rehearing, 30 Laspor Cases § 70,018. In the 
Dunning case all activities for which relief 
was sought antedated the passage of the 
Portal-to-Portal Act. The employees were 
powder line workers. The court found that 
these employees were compelled to change 
clothes and bathe for reasons of health and 
safety. They had not been compensated for 
clothes changing and bathing time. No con 
tract or custom for paying for such services 
was established, In denying that claim the 
court stated “It seems to us that Section 2 
of the Portal-to-Portal Act was intended 
to preclude the allowance of claims .. . 
based upon clothes changing and shower- 
ing activities which took place prior to 
May 14, 1947, and which com- 
pensable under any contract, 


were not 
custom or 


practice.’ 


There remained for the court’s considera 
tion the question of whether any of the 
claimants have established that any of the 
activities upon which they base their pres- 
ent claims are compensable by contract, 
custom or practice, “There is no proof of 
any kind that the activities are compensable 
by contract,” the court declared. Upon the 
issue of practice it found that, 
“There was no custom or practice on the 
part of the defendant at any time to pay 
any of the plaintiffs or intervenors or any 
employees of the defendant overtime com- 


custom or 


pensation for the various activities for which 
the respective plaintiffs seek a recovery 
herein, other than the restricted custom and 
practice, under specific authority and ap- 
proval from the Ordnance Department based 
upon custom on other like plants, of paying 
thirty (30) minutes daily overtime to acid 
plant operators, amonium picrate mainte 
nance men in the production area 
and . of paying the guards twenty 
(20) minutes daily overtime to compensate 
them. for the time consumed in the specific 
activity of changing clothes and answering 


roll call.” 


Che employees argued that the admitted 


paying certain workers, who 


were mandatorily required to change clothes 


practice of 


for reasons of health and safety, established 
for all of the 
compensation 


a custom or practice to pay 
which 
punching the 
riding on the 


claimed activities for 


was sought, such as time 
clock, and bus 
to and work like. 


This contention was rejected. The practice 


waiting for 
from the area and the 
to pay for does not 
establish a practice to pay for vastly differ 


one type of activity 
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ent types of activity, concluded the appel- 
late court 

It appeared to this court that activities 
other than those for clothes changing and 
bathing for reasons of health and safety 
for which payment made would fall 
in the category of travel time and prelimi- 
nary and postliminary activities. “As we 
have heretofore held that all activities in 
these cases are barred by Section 2 of the 
Portal-to-Portal Act, no purpose would be 
served in determining whether the evidence 
supports the finding that time spent in these 
activities upon which the claims are based 
concluded the 


was 


constitutes working time,” 


court 

In order to uphold the court’s jurisdiction 
to entertain this suit it f 
the employees to bring themselves within 


was necessary tor 
the exceptions to Section 2 of the Portal- 
to-Portal Act by clearly proving the exist- 
ence of a valid reason for their exception, 
such as contract, custom or The 
employees failed to sustain the burden of 
proot where the record merely showed that 
the employer compensated certain employees 
for particular activities upon the direction 
[ agency limited 
furnished no 


practice 


government These 
and 


for making compensable other activities by 


ot a 


customs practices basis 


the same employees, even if these activities 
were similar to those for which compensa 
under the limited customs 


tion was paid 


and practices 


Wage Mistake May Cost $17,000 


You see, when we came to division, there 
was things that wouldn’t divide,” lamented 
Will Carleton’s fictional 
went Over the Hill to the 
inability to divide 


characters 
Poorhouse 


one of 
who 
Chis 


ployer to come to the same end 


may cause an em 

It all started back in the period between 
1949 and 1951, 
under a contract which called for a monthly 


when a watchman was hired 
wage of $225. The duties of the watchman 
were to make four or five 45-minute rounds 
through his employer's 
result of some complaints by 
inspectors, the watchman 
spend all of his night hours on his employer's 
property and thus worked 
excess of 40 hours per week. 
watchman, who later began a suit for the 
collection of overtime pay as a result of 
working in excess of 40 hours a week, ad 
mitted that the performance of his pre 
scribed duties required only about 30 hours 
per week, but he claimed that he had to spend 
a total of 84 hours per week on the premises 
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premises As a 
government 
was required to 


considerably in 
However, the 





The employer and the watchman erro 
neously figured that $23,229.56 
amount due. The contract rate of pay, $225 
per month, was divided by 30 hours of work 
a week 


was the 


On the basis 
of 30 hours, the watchman’s pay was $1.73 
per hour. Multiplying this amount by one 
and one-half times the number of hours 
worked in excess of 40 hours per week 
(84 minus 40 equals 44 hours per week) and 
then doubling the amount to include the 
100 per cent penalty allowed by the FLSA, 
they arrived at the stipulated amount 


The Louisiana Supreme Court affirmed 
the state district court’s entering of judg- 
ment, in Connell v. Dulien Steel Products, 
29 Lapor Cases § 69,615. 


instead of 84 hours 


Then the employer discovered that a mis 
take had been made in the calculation of 
the stipulated amount and moved the state’s 
highest court to recall its judgment and 
remand the case for a recomputation of the 
amount. The motion of the employer was 
opposed successfully, on jurisdictional grounds, 
and finally the United States Supreme Court 
denied certiorari in addition (31 LABor Cases 
{ 70,438). 


The present action is based on the fact 
that calculation of the overtime pay should 
have been done by dividing the weekly wage 
by the 84 hours the court found that the 
watchman had actually had to spend on the 
premises. This would have reduced the 
hourly wage from $1.73 to 61 cents, which 
was lower than the then legal minimum 
rate. Compensation at the minimum rate 
of 75 cents per hour plus the 100 per cent 
penalty would make the watchman entitled 
to but $4,812.20. 


The employer had met with no success 
when he asked a state court to reconsider, 
and met with no more success when he 
petitioned the Supreme Court for review, 
bue he received some hope from this federal 
district court which granted a “temporary 
restraining order” enjoining collection of 
the judgment in favor of the watchman 
An appeal was taken by the watchman as 
to the jurisdiction of the federal district 
court to order the restraint and as to whether 
the employer’s claim for equitable relief as 
a matter of state law was proper 


The Fifth Circuit declared that it was not 
necessary for it to determine whether this 
order should properly have been designated 
as a “preliminary injunction” 


a temporary 


than 
order,” for the 
question of appeal should not depend on 
mere terminology but on whether the order 


rather 
restraining 


Wages .. . Hours 


was within the purview of the Federal Rules 
of Civil 
for not allowing appeals 
temporary restraining orders are that 
less time 
than is required for an appeal, and they are 
generally supplanted by appealable tempo 
rary or permanent injunctiens. As they are 
generally without notice to adverse 
parties and thus the trial judge has oppor 
tunity to hear only one side of the case and 
the trial court should have ample time for 
the presentation of the facts and law before 
entering an order that is appealable to the 
appellate courts, temporary restraining 
appealable, held the Fifth 


Procedure. The practical reasons 


generally from 
they 


are in effect a very short time, fat 


issued 


orders 
are not Circuit 

Orderly procedure requires that the trial 
court be opportunity of 
on the legal matters raised 


given the passing 


Limousine Drivers 
Not Covered by FLSA 


“When a person arrives at International 
Airport; steps into the Honolulu sunshine; 
touches his firma: 
friendly aloha greeting; wires news of his 
safe arrival back to anxious relatives and 
friends; and is free to select from a multi 
tude of 
to his 


feet to terra receives a 


choices a means of transportation 


local destination, he has, ‘in the 
commonly accepted sense of the transpor- 
tation concept’, arrived in Hawaii.” Those 
who thereafter furnish him with transpor 
tation are engaged in activity of a purely 
local nature, declared the Ninth Circuit 
Court of Appeals in Mateo v. Auto Rental 


Company, Ltd., 31 Lasor Cases § 70,458 


Employees who drove “airporter” limou 
sines brought a suit based on the belief that 
they were engaged in commerce under the 
Fair Labor Standards Act and thus 
entitled to overtime pay A district court 
denied their alleged claim for overtime com 
pensation and the Ninth Circuit affirmed 


were 


The drivers were principaily engaged in 
transporting airline and steamship passen 
gers to and from the International Airport 
and the Port of Honolulu, and downtown 
Honolulu and the Waikiki districts. By fas 
the major portion of this work 


passengers, 


was the 


servicing of airline who were 


classified into four general categories 


First were prepaid or prebooked passengers 
This group consisted of approximately 30 per 
cent of the 
about 50 per 


and 
Rental’s cus 


airline travelers 


Auto 


percentage 


incoming 
cent of 
4 far smaller 
ranged transportation 
the airport 


tomers prear 


from Honolulu to 
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In its main essential free enterprise 
just grew. Nobody invented it. And 
it grew as it did out of experience 
and because it reflected deep-rooted 
human motives and objectives. Ir 
other words it has its roots in human 
nature. It is not a cut-and-dried way 
of doing things. It is changing all 


the time.—C. D. Kemp, director of 
public affairs, 


Victoria, Australia. 





Second were cash customers. These were 
casuals or walk-ins, who rode without pre- 
arrangement, when space was available. 
They did not use coupons, good for carriage, 
obtained in advance from travel agents and 
various airlines. 
Third were credit 
were members of tour groups whose fare 
was charged to individual travel agents. 
This transportation was not prearranged. 


passengers. These 


various air- 
respect 


Fourth, crew members, of 
lines, also used the airporters. In 
to them, Auto Rental had executed contracts 
with several, but not all, airlines for local 
transportation on a per-car charge basis. 


The only contractual agreements involv- 
ing passengers were those negotiated between 
Auto Rental and two major transoceanic 
carriers. These arrangements applied only 
to deplaning passengers who had not made 
prior arrangements. The purpose of this 
agreement which was negotiated with local 
airline officials was to avert the stranding 
of arriving passengers. 

The federal appellate court in San Fran- 
cisco, which has jurisdiction over Hawaii, 
viewed this as a local transportation service 
which was not an integral step in the inter- 
state movement of passengers. The court 
noted that Congress had not legislated to 
the constitutional limits of the commerce 
power, but had instead restricted the pur- 
view of the FLSA to those “engaged in 
commerce,” Maneja v. Waialua Agriculture 
Company, 28 Lapor Cases { 69,224. “It is 
not enough that the activity affect commerce; 
the employee must actually be engaged in 
interstate commerce.” So reasoning, the 
court set aside considerations which govern 
the determination of those cases involving 
the production of goods for commerce as 
those dealing with the broader 
concept. 


well as 
“affect” 
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Again as in other cases concerning the 
application of the provisions of the FLSA, 
the court was motivated by practical con- 
siderations, not technical concepts, as enun- 
ciated by the Supreme Court as a guide in 
the Mitchell v. Vollmer case (28 LaBor Cases 
{ 69,243). The resolved itself to be 
nothing more than whether or not the local 
transportation service was an “integral step 
in the interstate movement.” 


issue 


The question before the Ninth Circuit has 
been answered by two other courts: the 
Fourth Circuit in Airlines Transportation, 
Inc. v. Tobin, 22 Lapor Cases { 67,086, and 
a district court in Illinois in Cederblade v 
Parmelee Transportation Company, 13 LABor 
Cases § 63,934. Both courts have addressed 
themselves to somewhat “similar factual 
situations as that at bar and have reached 
contrary results.” The Tobin case held that 
the employees were engaged in commerce; 
the Cederblade opinion held they were not. 


The appellate court distinguished the 
Tobin case from the present one on several 
grounds. In the Tobin case there was a 
closely knit relationship between the air- 
lines and the limousine operater based on 
a contract. No such specific contract ex- 
isted in the Mateo situation, other than an 
agreement which was limited in scope and 
unrecognized by the public utility authority in 
Hawaii. The contract in the Tobin case 
furnished a majority of the airline passen- 
gers as customers. Auto Rental, unfavored 
by such a special franchise, was engaged in 
a stiff competitive battle with other air- 
porter systems and taxicabs. In addition, 
in Tobin, the limousines were used exclu 
sively fer airport transportation; such was 
not the case in Mateo. The circuit court 
found no evidence to show that the airlines 
exercised any control over the schedules, 
fares or policies of the airporter system in 
Hawaii. 

In the Cederblade case the district court 
ruled that transportation of passengers and 
baggage to or from a railway terminal by 
a loca] taxi service was not engagement in 
commerce when not rendered under con- 
tract with the carrier and when not in the 


stream of commerce. 

The court concluded that it was not for 
it to “extend where Congress has chosen to 
retract. Nor do we believe the rules appli- 
cable to shipment of merchandise are appli- 
cable to transportation of passengers. 


A recent example of rules that are appli- 
cable to the shipment of merchandise was 
the preparation of meals for airline passen- 
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gers. A temporary injunction was granted 
restraining minimum wage, overtime pay, 
and record-keeping violations by a caterer 
supplying an interstate airline, subject to 
FLSA, with prepared meals, Mitchell v. Aw 
line Foods, Inc., 31 Lapor Cases { 70,474 
In this Louisiana federal district 
court held that coverage under the FLSA 
extended not only to those workers who 


case a 


prepare and cook the food to be furnished 
to the airlines, but also to those who place 
it in the flight ovens in which it is kept 
until delivery to the airlines, who 
prepare the trays on which the 
served, and who wash and 
trays and flight ovens. These 
employees were considered to be engaged 
in the production of goods for commerce 
This was an instance in which the 
concept of “production of goods for com 
is not limited by the narrowness of 


those 
food is 
those sterilize 


the dishes, 


broad 


merce” 
attaches to the commerce 


FLSA 


“engaged in commerce.” 


scope which 


clause in the when one is claiming 


to be 


It would reasonable that on an 


island, Hawaii, if the strict narrow concept 


seem 
of what was engagement in commerce was 
not employed by the court, it is quite con 
ceivable that 
or out of the islands could be considered 


most anything moving towards 


“commerce,” all the because of 


nature of the islands 


more so 


the imsular 


FLSA Covers Drillers 
of Unproductive Oil Well 


Oil well drillers were 
benefits afforded by the 
ards Act despite the contention by 
employer that his were only en 
gaged in a drilling well 
which had not yet proved itself productive 


covered by the 
Stand 
thei 


Fair Labor 
workers 
operation tor a 
and which, in fact, had been abandoned 
temporarily due to equipment breakdown 
The federal trial court held in Mitche 

Sealy, 31 Lapor Cases § 70,481, that the fed 
eral wage law’s coverage was not dependent 
success or result of the 


on the ultimate 


oil drilling 


The workers employed by this independ 
“dry” hole were engaged in a 
related” 
essential” to the 


and therefore 


ently owned 
and 


production of 


“closely process occupation 
“directly 
goods for commerce covered 
by the FLSA 


were engaged in the preparation of geological 
shipped 


In addition these employees 


samples—oil samples—to be outside 


the state. These workers had re 
ceived and handled supplies and equipment 


from outside the state to maintain drilling 


same 


operations and were considered to be en 


Wages . Hours 


gaged in the production of goods for com 
merce as well. The court that 
drilling operations were obviously intended 


reasoned 


to produced oil, otherwise the well would 
not have The 
dry holes was an integral part of a singl 
-that of 
searching for oil It is 


been started drilling of 


process “piercing the earth’s sur 
necessary 
some dry holes 
The work done 


in drilling productive or nonproductive wells 


FLSA 


face”— 
almost always, to produce 
if oil is to be produced 
is well within the coverage of the 
declared this court 


In conclusion, the district court held that 
the FLSA contemplated that minimum wage 
and overtime compensation should be paid 
in the course of employment and not a 
cumulated beyond the regular payday. To 
hold that 


distinction of a 


coverage is predicated upon the 


well’s being a producer of 
oil would ignore the realities of the situa 


tion and would make the FLSA unworkable 


Changes in Hiring 
Learners Under FLSA 


Learner certificates whicl 
below the $1 an 
minimum will no longer be 

there 
exhaust the 


authorize hiring 


at rates hour statutory 


issued, or con 
tinued, unless been 


have attempts 


made to first supply of avail 
able experienced workers in the part ular 
that local The W age Hour 
Division administrator indicated that amend 
Labor Standards Act 
ulations, which are essentially 
me effective Marcl ] 

1] filed 


industry in 


ments to the Fair 
learner res 
procedural, will bec« 
1957, application 
1] 


and will apply toa 
for special-rate certificates, as 
certificates issued or in effect, o1 
that date, CCH Larnor Law Repori 


Edition), Volume 3, % 23,161 


| hese newly 


adopte l | 


intended 


amendments are 
safeguard effectively 
of the regulation 
be hired special-rate rtificate 
qualified experienced workers are ailable 
declared Newell Brown. Administrator of 
the United Labor 
Wage-Hour Divi 


sions Che employ 


more 
that lears 


unde I 


States Department of 
Publi ( 


authorize the 


and ontract 


FLSA 
ment of learners under these certificate 


rates below the tatutory minimum, t 


extent necessary to prevent curtailmes 


opportunities for ment genera 


emplo 


Under currently ado 
required that empl 


learner application 





perienced workers with local public employ- 
ment services first. In addition, the employer 
must submit with his application written 
proof from the public employment services 
that he has placed such an order not more 
than 15 days prior to the date of application 
for the learner permit. 

Similarly, an employer holding a learner 
certificate is now required to place an order 
with the public employment services, or have 
one on active file, each time before hiring 
a learner. The amendments add the re- 
quirement that the employer keep on file 
written evidence that he has done so. The 
employer must keep a file of all evidence 
or records about such use of the employ- 
ment services. This is intended to enable 
the Department of Labor to determine from 
the employer’s own files whether he has 
used the public employment services. 


Employment of Learners 
in Leather Goods Industries 


The government has amended Fair Labor 
Standards Act regulations to permit the 
hiring of learners at less than $1 an hour 
in the luggage, small leather goods and 


ladies’ handbag industries, where extraordi- 
nary circumstances exist. In the absence 
of these circumstances, applications for 
learner permits at less than the statutory 
minimum will be denied, stated Administrator 
Newell Brown (CCH Lasor Law Reports 
(Fourth Edition), Voiume 3, § 23,180). 

There are currently no learner certificates 
in effect in these three industries. Where 
extraordinary circumstances are shown to 
exist, certificates for learner employment 
will be issued, but only after all interested 
parties have been given an opportunity to 
present their views to the administrator. 
The announcement of the possibility that 
learner certificates can be issued upon proper 
application was made on January 28, 1957, 
and was declared to be in immediate effect. 

The amendments were adopted as a result 
of findings and recommendations of the 
presiding officer at public hearings held in 
Washington, D. C., last August at the re- 
quest of the International Leather Goods, 
Plastic, and Novelty Workers’ Union, Ad- 
ministrator Brown indicated. 

No indication as to what constitutes 
“extraordinary circumstances” has appeared 
as yet. 





LABOR-MANAGEMENT ARBITRATION: ‘THERE OUGHT TO BE 


A LAW’’—OR OUGHT THERE?—Continued from page 192 





may seem sufficient justification for such a 
statutory enactment. The belief that even 
so simple a statutory provision as thus 
suggested, by providing a basis for com- 
pelling arbitration, is inconsistent with the 
purely voluntary character desirable in 
labor-management arbitration, is sufficient 
to create opposition by some students of 
this problem. One writer has emphasized 
this aspect of the problem, based, however, 
on the more comprehensive statute, by say- 
ing: “The commencement of an arbitra- 
tion proceeding by court compulsion means 
a vanishing of its voluntary nature, and a 
spirit of litigation prevails. Enforced arbi- 
tration is not arbitration.” Perhaps it is 
correct to question whether it is voluntary 
arbitration of the sort we wish to preserve. 

If this discussion may close by a return 
to its starting point, it may be recalled 
that the principal basic reasons for propos- 
ing legislation applicable to labor-manage- 
ment arbitration rest upon the facts that 


agreements to arbitrate in the future are 
not enforceable at common law and that a 
party to an arbitration may withdraw at 
any time before the making of an award 
without suffering any adverse legal conse- 
quences. If, then, we address ourselves 
solely to the one major weakness of the 
present situation, the simple statutory pro- 
vision last suggested above for making en- 
forceable agreements to arbitrate would 
seem to provide all the remedy that is at 
all urgently called for, and without creat- 
ing most of the weaknesses and dangers 
felt to exist in making the more compre- 
hensive statute applicable to labor-management 
arbitration. 

The major concern of all interested in 
this problem should be to avoid any action 
that might weaken the effective operation 
of voluntary labor-management arbitration, 
or discourage its development as a more 
effective agency for the promotion of in- 
dustrial peace. [The End] 





" Phillips, “The Paradox in Arbitration Law: 
Compulsion as Applied to a Voluntary Proceed- 
ing,"’ 46 Harvard Law Review 1258, 1267 (1933). 
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CURRENT LITERATURE 


in the Labor Field 





Business Management 
and Labor Relations 


Centralization and Decentralization in Indus- 
trial Relations. Helen Baker and Robert R. 
France. Industrial Relations Section, De- 
partment of Economics and Sociology, 
Princeton University, Princeton, New Jer 
sey. 1954. 218 pages. $4. 


The large, multiplant corporation, familiar 
to the American business scene, is faced 
with a problem yet to be solved involving 
size, distance, inertia and initiative. These 
problems are common to all human organi 
zations. They have been faced, if not solved, 
by such organizations as governments, churches 
and commercial associations. Though the 
purposes of these bodies differ, the problem 
is the same: on the one hand, the pressure 
for centralization of authority and, on the 
other hand, the counterpressure for de 
centralization. Centralization is believed to 
be necessary for corporate integrity. De- 
centralization in administration is needed 
to increase, if not secure, efficiency. It is 
in the industrial relations aspect of multi- 
plant corporate operation that the dichotomy 
of centralization and decentralization has 
become most apparent. The author believes 
that there is a great tendency in industrial 
relations for the ready adjustment of policies 
and administration to conditions and groups 
on a local level. Coupled with this is the 
knowledge that nowhere else is consistency 
of corporate personality—integrity—more 
important. 


Jecause of this problem of contradiction, 
Princeton University’s Department of Eco- 
nomics and Sociology undertook a research 
study, the broad purpose of which grew 
out of a clear need for an understanding of 
the impact that efforts to achieve decentral 
ization of general management have on the 
industrial relations function and policies ot 


Books ... Articles 


management. The method of study was a 
combination of questionnairing and inter 
viewing. Most of the material came from 
selected multiplant firms, none of which 
can be called small. 


The general impression of management 
attitudes was one of strong philosophical 
preference for decentralization modified to 
a considerable extent where industrial rela 
tions were concerned. A substantial group 
of chief executives was of the opinion that 
the industrial relations function needs a 
higher degree of centralization than does 
management as a whole. Union opinion, in 
general, was in contrast to management's 
The union officers interviewed looked upon 
their objective of company-wide bargaining 
as a means of correcting the imbalance of 
union-management bargaining strength now 
existing when company policies are deter 
mined at headquarters and negotiations con 
ducted at the plant level. Only a few union 
representatives mentioned the possible ill 
effects of overcentralization within the union 
organization. The authors observed that 
the problems of organization, centralization 
and decentralization are present in labor 
organizations as with any other organization 
which is expanding and consolidating its 
control over distant areas, populations and 
memberships 


What are the dilemmas facing manage 
ment which prevent a practical application 
of an expressed bias towards decentraliza 
tion? They are: (1) the maintenance of the 
integrity of corporate personality as against 
the need for consideration of the uniqueness 
of the local plants’ industrial relations prob 
lems, (2) the great need and desire to use 
delegation of authority to develop initiative and 
judgment among lower levels of manage 
ment versus the pressure of circumstances 
that strictly limit the possible deviation 
from established standards and procedures 
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and (3) the desire to keep collective bar- 
gaining at the plant level even when important 
both union and management 
are made at or near the top. 


decisions in 


The problem is immensely complicated— 
how complicated can be gathered from the 
authors’ conclusions that there is a tendency 
on the part of management to overstate the 
case for decentralization, by talking de- 
centralization while practicing centralization 
This practice is not unlike the reputation 
of a corporation, apart from its changing 
executive leadership. What the corporate 
personality is may be completely different 
than the reputation it enjoys. The 
simplification of the problem only obscures 


over- 


its dimensions. 


For many years one goal of industrial 
relations was to make it a responsibility 
of top management. This goal has been 
largely achieved and the principle is so 
strongly supported by the need for com- 
pany-wide uniformity of policies and their 
application that even the current enthusiasm 
for decentralization has affected it little 
Management’s desire for more delegation of 
authority and decision-making is based to a 
large extent on a dislike of overcentraliza- 
their need for efficiency 
rather than as a solution to the industrial 
relations problems it “Full fledged 
concludes the study, “in 
possible to- 


tion, based on 
faces 
decentralizatior.” 
American industry is no more 
day than for American agriculture to return 
to the ‘one acre and a 


romantic dream of 


cow 


New Economic Theory 
Explains Our Economy 


Trade 
Oswald Knauth. 
versity Press, 2960 Broadway, New York 27, 


Position, and 


Columbia Uni 


Busmess Practices, 


Competition 


New York 


The author's title brings many things to 
mind, not the least of which is remembrance 
of Edwin Markham’s, “When you are the 
anvil, bear—When you are the hammer, 
strike.” However, Oswald Knauth, an econ 
omist with many years of practical admin 


1956. 181 pages. $3. 


istrative merchandising experience, has more 
to offer than a for making money 
Rather, he more difficult 
task, if indeed than can be. He has under 
taken to explain the operation of the Ameri 
can economy and has conceived a theory ot 
“trade position” as the basis of his explanation. 


recipe 


sets himself a 


The premise presented is that most at- 


tempts to explain the operation of the 
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economy have been based on a static philosophy 
which has been incorrectly applied to an 
economy which has undergone basic changes 
the antiquated 


since the promulgation of 


explanation. 
The 


of economy as developed by Adam Smith, 


nineteenth century classical theory 
built on a number of assumptions, assumed 
that the economy under free-market compe- 
tition would establish an equilibrium or that 
a natural price would exist predicated on 
supply and demand. One of the assumptions 
and theoretical 
that 
whole) is 


which this classical 
structure 
scarcity of 
normal and hence an increase in production 
is the goal of industry. The writer does not 
attempt to this 


theory as it applied to the economy of the 


upon 
was the assumption 
(taken as a 


rested 


goods 


assail the correctness of 
nineteenth century or to evaluate what the 
author Adam Smith’s 
“point the true way in an imperfect world.” 
Rather, the author accepts the theory based 
“on a which under then 
existing conditions had much to commend it.” 


Says was desire to 


solid set of facts 


However, he shows that the assumption 
upon which the classical theory was based 
no longer exists. The American economy 
is not one of “scarcity”; our economy has 
change, namely, it is based 

rather than a 
author argues—and 

He then proposes a theory 
with the present func 
economy to explain this new 


undergone a 
surplus 
The 


that this is so 


on a shortage of 


goods, shows— 
which is consistent 
tioning of the 


economy. 


The differences between the old economy 
and the present one are discussed with the 
twofold purpose of differ- 
ences and by setting the basis upon which 
theory may be The author 
that his theory fits the 
business life and 


establishing the 
a new created 
believes facts of 
furnishes a 
than 


modern more 


adequate basis for judgment can be 
hoped for from any attempt to repair the 
old theory. The use of 
tool of 
moves 


accountancy as a 
upon which it 
s a subject upon which the author 


business bases its 


The develop 
and 


throws a great deal of light 
ment of the publicly held 
taken from the 
system o!f management 


corporation 


the steps away entrepre 


neurial and owner 
ship couple with mass production, and the 
use of patents enables business to achieve 
ends never before dreamed of with regard 
to the supply of goods for consumption 
From a situation of scarcity to one of plenty 
required the de- 


was a transition which 


velopment of new approaches in marketing 
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which naturally lead to competition and 


innovation. 
ment 
business and industry have led the author 


The parts played by govern 


action and the role of investment in 


to evolve a theory of business practice re 
lated to trade position 


Trade position to the author means noth 
ing more than the prevention of chaos which 
the irregular and spasmodic demand of the 
market place breeds. “A trade position is 
neither monopoiy nor competition, though it 
bears a relation to both. It is a ‘more or 
stabilize—not supply but 


less’ ability to 


demand. The degree of this ability marks 


and longevity of trade 


Without 


demand 


the strength 


posi 


tion trade position, only 

prices.” \ 
market 
place is sought by all the elements of the 


economy, 


supply and control 


retuge from the vagaries of the 


of anything com 
plicated, one is but bound to wonder if the 
facts have not been picked to support the 
theory rather than a theory designed to fit 
the facts. It must be that 
some spend a lifetime convince 
that 
false only to be rebuked upon the produc 
tion of incontestable proof that they knew 


In the pat explanation 


remembered 
trying to 
something they believed 


others was 


it to be so all along 


The differences between the old economy 
and the 
twofold 
of such 


present one are illustrated for a 
to establish the existence 
thus identify the 


existing facts upon which a theory of expla 


purpose 
differences, and 
The author believes 
that his approach fits the facts of modern 
business life and furnishes a more adequate 
basis for judgment than can be heped for 
from any attempt to repair the effete theory 
of Adam Smith. 


nation may be created 


have changed Ac 
development of the 
and the 


practices 
countancy and the 
publicly held 


of the entrepreneurial system of manage 


Business 


corporation decline 


ment and control have affected this change 
Each 


achieve a 


aspect of the economy strives to 
The 
to escape the vagaries of the market plac« 
which make it impossible to ordinarily con 


trol production and distribution Sut with 


trade position reason is 


trade position, the chaos bred by the irregu- 


lar and spasmodic demands of the market 


place are to a degree averted. Advantageous 
trade position is almost the cornerstone of 
industry today and has led to new con 
cepts of marketing and has developed com 
petition and innovation, The use to which 


industry has put 


Books 


patents is at once as 


. Articles 


interesting and illuminating as are these« 


practices Machiavellian 
Whether the 
depends on a 
important of! 
selected facts to fit his 
veloped a theory to fit all the 


theory 
things 


author's correct 
number of 
which is whether 
theory or 
facts 


the reader must decide 


Mediation Survey 


Survey of Business Opinion on 
tion of Labor Disputes 
No. 30. Missouri State Chamber of 
merce, Box 149, Jefferson City, Missouri 
1956. 10 pages 


This 


men 


Re scare 


survey of the opinion of business 


organizations who have had 
with State 
prompted by a proposal made 


that the King 
Act, which applies to publi 


and 
experience mediation vas 
the state 
bar association Thompson 
utilities only 
dispute sm 


broad 
gives the power 


be amended to apply to labor 


business and industry generally, The 


proposal authorizes and 
duty to 


encourage 


and state mediation services t 


and promote conciliation and 


mediation and to intervene on the request 


of either party to a dispute or “upon it 


motion,” 
That 
fully 


mediation 
settle 


State 
he Ips to 


operates Succe 


and dispute 
most frequently expressed opinion in favor 


Lhat 


even 


of state mediation mediation can be 


helpful to business, though requested 


by the union and even when the mediation 


service enters the dispute of its own initia 


tive, was borne out by statements from 


Also 
" 


deterrent and 


overt the country 


strike 


businessmen all 
mediation acts as a 


interjyects a fresh poimt of view 


The case against state mediation seemed 


to hinge on the tact that the 
seldom if 
Some 
mediation 
federal 
believed to be of a 


agency Wa 
State 


that tate 


ever used in most of the 
expressed the 
best but 


and 


opinion 
was at a duplication of 
whicl 


quality 


mediation onciliation, 
was 
That 


government 


superior 


private mediation was preferable to 


mediation was the belief ex 


pressed by a state chamber of commerce 
but it pointed out that business should not 
find it 


the responsibility of 


necessary or convenient to transter 


decisions te 


making 


outsiders who know nothing about the 


business involved in the dispute. The most 
important reason expressed for not favoring 
state mediation was that “compromise and 
splitting the difference is economically un 
sound and 


dangerous to Iree collective 
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” 
com- 


bargaining. Changes in political 
plexion of the state cause state agencies to 
assume the policies of the executive branch 
whether they may be prolabor or antilabor. 
In the personnel manager, 
grievance mediation desirable. Ii 
grievances were subject to mediation, unions 
would undoubtedly allow every case to go 
to mediation, They can’t lose anything. 
Unfavorable decisions could be passed off 
as the responsibility of the mediator and 
mediation would cost the union nothing, 
whereas arbitration would, Another per- 
sonnel director was of the opinion that day- 
to-day grievance arbitration with a private 
arbitration association was preferable 


opinion of a 
was not 


In conclusion the survey summarizes its 
findings by saying: “Many of the businessmen 
and organizations that are generally favor- 
able to state mediation have rather strong 
reservations as to how broad the authority 
of the state mediation service should be 

It would not seem to be putting it 
too strongly to say that the businesses and 
organizations surveyed who have had ex- 
perience with state mediation generally 
continue to view state mediation with con- 
siderable suspicion even though recognizing 
that it may have considerable merit under 


certain circumstances.” 


Labor Arbitration 


Management Rights and the Arbitration 
Process (Proceedings of the Ninth Annual 
Meeting of the National Academy of Arbi- 
trators). Bureau of National Affairs, Inc., 
1231 Twenty-fourth Street, N. W., Wash- 
ington, D. C. 1956. 237 pages. $3.50 

This book contains the papers delivered 
at the Ninth Annual Meeting of the Na- 
tional Academy of Arbitrators held in 
Cleveland, Ohio, on January 26-28, 1956. 
In addition to the papers delivered at the 
meeting, the editor, Professor Jean T. Mc- 
Kelvey of the New York State School of 
Industrial and Labor Relations at Cornell 
University, has included the reports of three 
workshops covering “Seniority and Ability,” 
“Incentive Problems” and “Classification 
Problems.” 

Perhaps the most interesting feature of 
the volume is the appended committee re- 
ports, most particularly the report of the 
academy's committee on law and legislation. 
This report dealt exclusively with an evalua- 
tion of the draft of the proposed uniform 
arbitration statute. The academy, after re- 
ceiving the report, adopted specific pro- 
posals of changes deemed necessary to make 
the proposed act acceptable. Widespread 
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t 


interest and controversy bas accompanied 
the adoption of a uniform arbitration law 
by the commissioners on uniform state 
laws. The resolution of the National 
Academy of Arbitrators and its committee 
report was termed “adverse” by the Amer- 
ican Arbitration Association. 


Those who spoke at the meeting were 
Jules J. Justin, Harold W. Davey, Jay 
Kramer, James C. Hill, Pearce Davis, A. 
Howard Myers, Gabriel Alexander, James 
C. Phelps, Sidney A. Wolff and William 
H. Davis, as well as such familiar names 
as Noble Braden, James F. Finnegan, Arthur 
J. Goldberg and Neil W. Chamberlain 
The academy also included a reprint of an 
article by the late Harry Shulman, dean 
and professor of law at Yale Law School 
entitled “Reason, Contract, and Law in 
Labor Relations.” 


California Reprints 


The Role of the Union in the Plant in India 
Van Dusen Kennedy. Reprint No. 83. In- 
stitute of Industrial Relations, 201 Califor- 
nia Hall, University of California, Berkeley 
4, California. 1956. 16 pages. 

The author discusses the development of 
the Indian trade union movement and con- 
cludes that “if Indian unions are to achieve 
a fuller, more genuine role im their plants a 
fundamental transformation must occur in 
the conditions and principles underlying 
Indian unionism and industrial relations.” 
The environmental conditions and govern- 
ment labor policy which have shaped the 
labor movement and labor relations in 
India to date have discouraged the devel- 
opment of strong, job-centered unionism 
and co-equal working relationships between 
worker and management representatives. 


Factionalism and Organizational Change in 
a Research Laboratory. Paula Brown and 
Clovis Shepherd. Reprint No. 60. Institute 
of Industrial Relations, University of Cali- 
fornia, Los Angeles 24, California. 1956. 
Nine pages. 

This reprint describes what happened 
when a naval bureau in Washington changed 
the goals of one of its laboratories on the 
West Coast. The change was, in essence, 
from applied research to development, and 
it produced a sharpening of factions, a power 
struggle, an extensive reorganization, and 
the resignation of a number of persons. The 
data for this study were collected by the 
authors over a period of two years of reg- 
ular visits to the laboratory, and the methods 
of study were for the most part informal. 


March, 1957 @ Labor Law Journal 








ARTICLES 





Union Decertification Elections : 
One of the innovations enacted into federal 


labor law by the Taft-Hartley Act was a 
provision to permit the decertification of a 
union No such statutory right existed 
under the NLRA, and the National Labor 
Relations Board refused to accept petitions 
for this purpose. The author, an executive 
the legislative division of the 


secretary ot! 
American Federation of State, County 
Municipal Employees, points out that there 
fewer decertification 


and 
probably have been 
petitions and elections than the proponents 
of decertification expected. Opponents of 
that 
would use 


the employ ers 
this pro 
bargaining and 


provision argued 
antiunion 
to delay collective 
thwart unions. The heart of the issue 
the sharp distinction between the rationale 
of the Wagner Act and the Taft-Hartley 
Act. After eight years of with 
decertification, the 
this writer, that there is some evidence ot 
employer-fostered decertification petitions 
but it is extremely unlikely that 
vision—decertification—wili become a seri 
ous threat to many unions.—Krislov, “Union 
Decertification,” Jndustrial and Labor Re 
lations Review, July, 1956 


Union and Management Interests 
rhe objectives of organized labor 
management by their nature 
conflict, in the opinion of a St. Louis at 
torney. He believes that a free economy 
implies the necessity of differences between 
Any attempt 

would re 


this 
who were 
vision 
was 


experience 


‘record” indicates, to 


this pro 


and 


very involve 


the segments of the economy 

at total conflict 
sult in totalitarianism 
with wanting “more,” 
higher wages, holidays, vacations, and other 


elimination of 
Unions are credited 
meaning principally 
job security. Ir 


benefits, as well as 


they 


Iringe 
addition 
union as an 
of union leadership 
also. Management’s objectives are to operate 
in a profitable and competitive manner, to 
insure its ability to 
develop employee 
Like unions, manage 


protection of the 
The 


must be 


desire the 
institution, aspirations 


considered 


continue its existence 


and to job satisfaction 
and good production 
ment reflects the personality and ambitions 
of its leaders, which must be accounted 
Collective 


process tor 


bargaining is the very 
workable these dif 
ferences, concludes the author.—Stockham, 
“The Aims and Objectives of Unions and 
Management in Relation to Each Other,” 
Washington University Law Quarterly, April, 
1956. 


lor, too 
resolving 


Books .. . Articles 


Union Contracts 
ment of an arbitration prov 


in a collective bargaining contract 
there is no 


Mis 


old common law 


Missouri law is concerned, 
which has held them entorceabl 
still 


unions, as unincorporated as 


courts voice the 


that 


can neither sue nor be sued, tor 


standing as a legal entity The attitude 


the Missouri courts in respect to the rights 


collective 


ot union empl vees to sue on a 


bargaining agreement is similar to the 


oit-quoted words of the Mississippi court 


which said that ‘the rights secured b 


these contracts are the individual rights of 


the individual members of the union and 


may be enforced directly by the individual.” 
The that with re 


spect to union contracts the Missouri court 


author’s contention is 


adopted a rather con 


that 


and legislature have 


servative attitude He urges remedial 


measures be taken in the legislature pet 


mitting suits at law to be brought against 


umions in thei names and, more 


urwes the enactment o! at 


important, lhe 
arbitration statute providing for the specifi 


entorcement of arbitration agreements, in 


cluding therein labor ontracts Che author 
Duesenbers 
Agree 


ments in Missouri,” Universit, f Kan 
City Law Review, Winter, 1955-1956 


is an attorney in St. Louis 


“Enforcement of Collective Bargaining 


Many 


1S agreed 


Vagueness in Arbitration 


an obscure or contradictory clause 


to as the best that can be gotten under 


the circumstances, as under the pressure of 
(Otten, believes a prote 


Wharton 


time nor ay 


1 imminent strike 


of mdustry at the School 


of Business, neither ailable 
information permits a complete understand 
ing of the problem; therefore, general wording 
vith 


will have to be 


is agreed to, a recognition that many 


“loose ends” straightened 
the general col 


Many 


interpretation ; 


out in order to effectuate 


lective bargaining agreement 


clauses are subject to the 


jurisdiction of the arbitrator. Georg 


Tavlor believes that, to be adequate, ba 


collective bargaining and arbi 


take 
consideration lo the ex 
duty 


theories of 


tration have to these unspelled-out 
provisions into 
tent that the 


determine 


arbitrator is assigned the 
issues arising under 


obscure and 


finally to 
these unspelled-out provisions 


contradictory clauses—everyone must ex 
something 

letter of the 
Unspelled 
Provisions of the Agreement,” 


Ouarterly, Fall, 1956 


pect the arbitrator to do more 
interpret the 
laylor, “The 


Labor 


than strictly 


labor agreement 
Out 


Temple Law 
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News of Work 
and Working People 








Meetings of Labor Men 


Hofstra College.—The Seventh Annual 
Collective Bargaining Institute will be con- 
ducted by Hofstra College at the campus 
in Hempstead, New York, March 22-23 


State University of Iowa.—The College 
of Engineering, State University of lowa, 
will its eighteenth management 
course, in lowa City, June 10-22. 


AFL-CIO Conventions.— March 4-11: 
Glass Blowers’ Association of United States 
& Canada, St. Louis, Missouri. March 4-11: 
Internaticnal Brotherhood of Paper Makers, 
Chicago, Illinois. March 4-9: United Paper- 
workers of America, Chicago, Illinois... March 
25-30: Seafarers International Union of 
North America, San Francisco, California. 
March 26-29: Pennsylvania State Federa- 
tion, Pittsburgh, Pennsylvania. 


sponsor 


Manufacturing Corporations 


Sales dropped 3 per cent during the 
third quarter of 1956; the loss of 
profits after taxes was more than four 
times as great. 


Sales of all manufacturing industries in 
the nation were off 3 per cent between the 
second and third quarters of 1956, accord- 
ing to the Quarterly Financial Report pub- 
lished by the Federal Trade Commission 
ana the Securities and Exchange Commis- 
Net profits before federal income 
taxes dropped also in this same period but 
by 15 per cent, and net profits after taxes 
were 13 per cent less in the third quarter 
than in the In the third quarter, 
sales amounted to $74.6 billion, net profits 
before federal income taxes were $6.6 bil- 
lion and after taxes, $3.6 billion. 


sion, 


second. 


Durable goods manufacturing industries 
accounted for the third-quarter slump, for 


218 


all nondurable goods, manufacturing sales 
averaged an of 2 per 
in the third quarter than in the 
quarter, and stood at $36.8 billion. Despite 
this sales increase, net profits before fed- 
eral income taxes decreased 1 per cent and 


increase cent more 


second 


net profits after taxes decreased, less than 
1 per cent, however. 

Profits per dollar of sales indicated that 
before federal income taxes all corporations 
averaged nine cents on the dollar in the 
third quarter, a drop of 1.2 cents from the 
quarter. After taxes, net profits 
were 4.9 cents per dollar of sales and this 
was a drop of only 0.5 cents between the 
second and third quarters. 


second 


Profits per dollar of sales by asset size of 
the corporation demonstrated the 
There are 
size classifications used by this 
quarterly survey report. The first is for 
firms under $250,000; next, those between 
$250,000 and $999,999; those of over $1 
million but under $5 million; followed by 
corporations of over $5 million and under 
$10 million. These are next followed by 
firms having over $10 million but under 
$50 million, after which come the corpora 
tions of between $50 million and $100 
million. Last are the firms the assets of 
which are in excess of $100 million. 


advan- 


tages of greater assets. seven 


asset 


The profits per dollar of sales for smaller 
firms, under $1 million in 
assets, averaged 5.1 before 
The medium-size firms, over 
$1 million and under $10 million, averaged 
7.7 cents per dollar of sales. The larger 
size corporations, those with assets in ex- 
of $10 million, averaged 10.8 
It should be noted that the firms of 
$50 million and under $100 million in assets 
averaged 10.8 cents while those firms whose 
assets were more than $100 million earned 
0.4 cents dollar of 10.4 
cents, before taxes. 
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those of 
cents taxes. 


assets of 


cess cents 


over 


less per sales, 





Net profits by dollar of sales according 


to asset size increased as asset size in 


creased. The over-all average of 4.9 cents 
was not reached by manufacturing corpora 
tions till their assets approached the $10 
million-and-over class: Corporations in the 
$50 million to over $100 million class aver 
cents net profit after 
dollar of sales in the third quarter of 1956. 


aged 5.7 taxes per 


The annual rates of profits on stockholders’ 
equity by asset size indicates that smaller 
favorably, both be 
fore and after taxes, with larger corporations 


corporations compare 


During the third quarter of 1956, stock 
holder profit for all manufacturing corpora- 
from 24.1 per cent in the 
second 20.2 per cent before 
federal Stockholder profit 
after taxesefor all corporations regardless 
size was I1 per during the 
2.8 per cent less than in 


tions dropped 
quarter to 
income taxes. 
ot asset cent 
third quarter; or 
the second quarter of 1956. 


The small firms, those of under $1 mil 
their stock 
equity 23 per 


realized for 
their 
quarter, 


lion in assets, 
relation to 
third 

Medium-size firms averaged 
for their stockholders and the 
of $10 million or more 
realized for their stockholders 
24.4 per cent on their share of equity in the 
firm After 
firms, according to assets, which made the 


holders in 
cent in the before federal 
income taxes 
22 per cent 

larger corporations, 
in assets, 
taxes, it was the small-size 
greatest net profit, 14.5 per cent during the 
third quarter 
10.5 per cent for 
portion to their 


Medium-size firms made 


their investors in 


stockholders’ 


pro 
equity in the 
firm, and larger corporations averaged 11.1 


per cent. 


In addition to quarterly statistical infor 


mation on sales and profits by industry, 
profit on sales by corporations’ asset size 
and profits on stockholders’ equity by asset 
report gives a financial 
by industry and size in ratio form 
reflected in 
and 
clude 


holders’ 


size, the statement 

This is 
terms of sales 
total 


liabilities 


percentage ol 
They in 
stock 
equity and, in addition, operating 
ratios based on the financial 
all manufacturing corporations, by asset size 


assets 


percentage ot 


income, and 


assets, 


Statement tor 


This 


corporations, by 


manufacturing 
that 
net working capital (excess of the current 
over the liabilities) for the 
1956 was up 


statement for all 
asset size, indicated 
assets 
third quarter of 
second quarter of that year, 
$67.7 billion. This increase in net working 
capital was enjoyed by all firms save those 


Rank and File 


current 
over the 


and stood at 


than $50 million 
They experienced a drop of $235 million 
and left with $40.331 
working capital in the third quarter 


whose assets were more 


were billion in net 


Net working capital for corporations un 
der $250,000 during the third quarter was 
$1.94 billion; firms over $250,000 but under 
$999,999 $3.71 billion 
$1 million 


Corporations of over 
and under $5 
had $7.32 billion in net working 
in the third quarter, Those firms between 
$5 million and $10 million had $3.6 billion 
and $50 
million 
capital 


million in assets 


capital 


those over $10 million but under 
had $10.7 


Corporations having more than $50 


billion in net working 
million but less than $100 million in assets 
had $5 billion and those with $100 
million in had $35.32 


working capital in the third quarter of 1956 


overt 


assets billion in net 


The statistical series published jointly by 
the Federal Trade 
Securities Exchange 


Commission and the 


and Commission, 


showing the quarterly financial experience 


of manufacturing corporations, has added a 
based on 
size in the 
1956, The 


ing smaller firms was 


new sampling corporations of 
third 


introduc 


smaller report for the 


quarter ol purpose in 
“to Maintain coverage 
of the current population of firms in each 
industry and size group,” which is a major 
problem in a probability sample survey such 
that this 
sample, current representation will be ob 
tained The 
corporations in the smaller asset size class¢ 


In addi 


tematir 


as this It is believed with new 


more effectively sample of 


will be redrawn every two years 


tion, it is intended to replace, sy 


ally, a part of the small-firm sample each 


quarter 


The Ouarterly was introduced in 1947, It 


provides authoritative data to government 


agencies The summary estimate 
of all United States 


rations, except 


presents 


manutacturing corpo 


newspapers The Securities 


and Exchange Commission obtains data 


trom those firms registered with it and the 


Federal Trade Commission obtains com 


parable information from a “scientifically 


designed sample of small, medium and large 


nonregistered corporations 


Health Insurance Programs 


The sociatized medicine trend has not 
been checked by the increasing growth 
of voluntary health insurance plans. 


While it rejects compulsory health insur 


ance, “the United States is rapidly moving 


219 





in the direction of more medical and related 
care financed from general taxes and con- 
trolled by the government,” declared Dr. 
Edwin E. Witte, president of the American 
Economic Association. While speaking at 
the Labor and Industrial Relations Center 
at Michigan State University, he noted that 
a trend toward more socialized medicine 
has not been checked by the increasing 
growth of private voluntary health insur- 
ance programs, nor does it appear that it 
will ever minimize the trend. 


He pointed out that many state governors, 
in addition to the President, have had a 
great deal to say on health security prob- 
lems of late, all of which relates to new 
and extended plans for public medical care 
and preventive medicine, Publicly financed 
medical care as a trend has been manifest 
for some years now. 


Dr. Witte predicted that there was good 
reason to expect further improve- 
ments in social legislation in 1957, mostly 
at the state level and only in relation to 
unemployment and workmen’s 
compensation. 


some 


insurance 


“er 


There is need for another comprehensive 
review of the entire problem of economic 
security in old age.” Dr. Witte continued: 
“Old Age, Survivors, and Disability Insur- 
ance, the one major social security program 
which is exclusively within control of the 
national government, has the smallest aver- 
age benefits of any social security program 
in this country and is full of inequities.” 


Dr, Witte indicated that these private pro- 
grams are more expensive and cover only 
25 per cent of all employees, while their 
cost to employers is “more than all social 
security programs combined.” 


Retirement Policies 


The United States Government and the 
International Typographical Union have 
varying ideas as to when workers 


should or should not be retired. These. 


are set out below. 


In the January, 1957 issue of The Typo- 
graphical Journal, Charles M. Lyon, first 
vice president of the International Typo- 
graphical Union, stated his views and those 
of his union with regard to compulsory 
retirement plans. 


“Tucked away among the several subjects 
in Section 2, Article III, ITU General 
Laws, is the mandatory provision that ‘No 
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union or individual member shall agree to 
any pension plan which provides for com- 
pulsory retirement at any age’. 


“No responsible union would approve any 
plan so unrealistic and so cruel as to force 
a member off his job just because he has 
reached an age of 60, 65 or even more years. 
But this senseless scheme is not unknown 
in industry, and automatic payroll cutoff 
has been forced upon or sold to weaker 
groups, company unions, and the unorganized.” 


The federal government forth its 
position as an employer in Studies of the 
Ages and Aging, a summary of federal legis- 
lation relating to older persons, prepared 
for the Committee on Labor and Public 
Welfare, United States Senate, by the Leg- 
islative Reference Service of the Library 
of Congress (December, 1956). It 
certain policies in law and regulation relat- 
ing to the age of retirement of its em- 
ployees, and certain of the provisions in the 
federal retirement systems follow. 


sets 


has 


various 


Civil Service regulations call for retire- 
ment at age 70 after 15 years’ service, If 
an employee has less than 15 years’ service 
at age 70, retirement is not compulsory 
until 15 years have been completed. There 
are special exceptions to this rule, and the 
President may exempt an employee by ex- 
ecutive order when the public interest so 
requires. 


An employee of the Federal Reserve Sys- 
tem may be retired at age 65 regardless 
of length of his service, but the Board of 
Governors, with the approval of the retire- 
ment committee, may retain him in service. 
In any event, retirement is compulsory at 
age 70. 

The age is 70 for the public 
teachers of the District of Columbia unless, 
upon recommendation. of the superintendent 
of schools, two thirds of the board of educa- 
retain the teacher for the 
good of the service. 


school 


tion votes to 


The Tennessee Valley Authority requires 
retirement at age 70. 

A career ambassador or career minister 
(except a chief of mission) is retired at age 
65 regardless of length of service. Foreign 
service officers (except the above) are re- 
tired at 60. The Secretary of State may 
extend the time in an emergency, but not 
for more than five years. 

For policemen and firemen of the District 
of Columbia, the age is 60, at the discretion 
of the commissioners of the District of 
Columbia. 
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The federal judiciary, the judiciary of the 
territories and the judiciary of the District 
of Columbia have no compulsory retirement 
age. 

The judiciary of the Tax Court retires 
after ten years’ service (not 
later than the third month attain- 
ment of age 70, completion of ten years’ 
service, or after August, 1953—the month 
of enactment of this provision—whichever 
occurs latest). 


at age 70 
after 


Statutory retirement the uni 


formed services are as follows 


ages tor 


Commissioned officers: Army (under major 


general), age 60; Air Force (under major 
general), age 60; Navy and Marine (under 
fleet admiral), age 62; Coast Guard, age 62; 
Geodetic Survey (captain and 


60; Public Health 


and 
age 


Coast 
below), Service, 
age 64 

Coast Guard, age 62; 


men no 


statutory 


Enlisted 


compulsory retirement age tor 


enlisted men of other services 
The President may defer the 
of ten Navy and Marine officers until age 
62. Army and Air Force major 
are retired at age 62, except that the Presi- 
dent may defer the retirement of ten 
officers serving in higher temporary grades 
until age 64 and 
officers above captain are retired at 62 un 
is deferred by the 


retirement 
generals 
such 
Survey 


Coast Geodetic 


retirement 
until 


such 
President 


less 


age 64 


White Collar Composition 


recognizes the 
importance of 
collar groups. 


Organized labor 
growing size and 
the various’ white 


White collar workers once enjoyed greater 
benefits than industrial and manual workers 
but “all of these differences have been wiped 
out The white collar workers are 
now on the short end of the actual take- 
home pay proposition in almost every 

the sweeper is getting 
home pay than a cierical 
worker or an office worker in the front 
office,” said Industrial Union Department 
President Walter Reuther in his 
speech at the recent Conference on Prob 
lems of the White Collar Worker 

‘he aim of this conference, held in Wash 
ington, D. C., during December, was “to 
make the white collar worker understand 
that his imterests and ours are one and the 
declared IUD Director Albert White 
that “the millions of 


big corporation 
a higher take 


opening 


same,” 
house. He 


Rank and File 


stated 


factory and badly 
spokesman to call attention to their situa 
tion [and that organized labor] is at 
the service of the white collar employee.” 


store workers need a 


Stanley Ruttenberg, AFL-CIO research 
director, in his speech predicted “that the 
day will come when the white-collar workers 
single organized 


This may not 


will become the largest, 
group of workers in America 
come tomorrow,” he cautioned, “but come it 
the 
ganization in 

that there are 
visory white 


sales, clerical and professional! employees 


next wave of union ofr 
America.” His estimate 
17.5 to 18 million 


workers, 


will in great 
was 
nonsuper 
collar composed of 
Excluding supervisors, white collar workers 
total 40 per cent of the work 
Clerical workers, mainly workers, 
number 8.5 million and account for 47 pet 
cent of the total white collar force 


entire torce 


othice 


About five million persons, or 28 per cent, 
field is made up of pro 
technical workers, Of 
group numbering 


of the white collar 
and 
teachers are the 
1.5 to 2 million 
There 600,000 technical en 
gineers, and there are some 500,000 profes 
400,000 accountants 


fessional these, 


largest 


are about 


sional nurses and and 


auditors 


Two thirds of the sales workers were de 
scribed as clerks Of the 
workers, two million were defined as stenog 


Shipping 


retail clerical 
raphers, typists, and secretaries 
clerks and telephone operators number be 
tween 300,000 and 400,000 in each category 
and, in addition, 200,000 were listed as office 


machine workers 


The 
collar labor 
at all levels 


The rapid 
ployment and the lag in wages and working 
these workers was cited by 
“In 1919, the four 
trade, 


largest single employer of white 


was government—seven million 


city, state and federal 


changes in white collar em 
conditions of 
Mr. Ruttenberg 
white collar industries 

service, and finance—ac« 
cent of non-agricultural employment, while 
the predominantly blue 
manufacturing, transportation 
construction, and mining—accounted for 61 


major 
government 
ounted for 39 pet 
collar industric 
and utilities 
per cent 


The 


have 


“Today, the positions are reversed 
collar industries 
employment, and the 


shrunk to 48 


predominantly white 


52 per cent ol the 


blue collar industries have 
per cent 
“In the 


ployment has increased phenomenally 


collar em 
Ten 


last ten years, white 
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years ago, about one of every six workers 
entering manufacturing industries went into 
a white collar job. Since 1947, between 
three and four of every six additions to the 
manufacturing force have been in white 
collar jobs. In 1947 white collar jobs 
accounted for 16 per cent of total manu- 
facturing employment,” but 
jobs account for 22 per cent. 


today these 


The blue collar worker is catching up and 
passing the worker in both 


wages and Factory 
wages now 


collar 
conditions. 
$82 weekly against 
only $61 in “the average bank 
teller earns today than the average 
factory worker,” concluded the AFL-CIO’s 
research director 


white 
working 
average 
retail and 


less 


An examination of the facts proves “that 
the starch has come out of the white collar, 
and that it’s and streaked 
and frayed,” according to Lois McKinstry, 
a representative of the Retail Clerks Inter- 
national Association. She believes that white 
collar workers have gotten “title rewards” 
while manufacturing employees have won 


become soiled 


“pay envelope rewards.” 

Sales workers 
white collar group according to her. These 
workers, she said, earn some $20 less than 
the average for factory workers. “Workers 
in this part of the labor force, including 750 
to 850 thousand who are earning less than 
$1 per hour [are] actually subsidizing 
their employers. rf 


are the most depressed 


“The union is the answer to white collar 
problems, There is no other,” AFL-CIO 
Director of Organization John W. Livingston 
declared. The federation’s organizing di- 
rector pointed out that of the 42 million 
organizable workers in the United States, 
about 16 to 17 million workers are organized 
in AFL-CIO unions and in other legitimate 
nonaffiliated unions. 

“This leaves 26 million to be organized. 
If our figures are correct, some three million 
white collar workers are organized out of a 
possible 16 million. this 13 million 
happens to be exactly one half of the 26 
million unorganized, Fifty per cent of the 
present organizing potential lies within the 
white collar force.” 


Fringe Benefits 


These plans cost, on an average, $819 
per worker in 1955 and amounted to 
20 per cent of the nation's payroll. 
Howard A. Cole, legislative analyst at the 
University of Michigan Legislative Center, 
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believes that fringe benefits due wage 
earners should be paid in full and not be 
made subject to the prior claims of credi- 
tors. He notes, in writing for the 1955- 
1956 edition of Current Trends in State 
Legislation scheduled for publication this 
year by the center, that nearly one fifth 
of the country’s payroll costs now go 
toward pension plans, supplemental unem- 
ployment pay and other fringe benefits. 


This estimate seems to be in keeping with 
a survey conducted by the United States 
Chamber of Commerce, the results of which 
indicated that 20.3 per cent of the payroll 
and 39.2 cents per payroll hour were paid in 
fringe benefits in 1955. The Chamber of 
Commerce surveyed 1,000 companies and 
published its results in a booklet entitled 
Fringe Benefits—1955. This report indicated 
that each worker was paid an average of 
$819 in fringe benefits in 1955. 


The social values of these plans would 
be greatly impaired if creditors had a right 
to attack payments or employees 
allowed to borrow against future benefits 
for which they would be eligible, declared this 
legislative analyst. “Most of the kinds of 
benefits contemplated by private employee 
benefit plans are also furnished under 
government auspices,” Mr. Cole, 
“and these are usually given statutory im 
munity from creditors.” Social 
benefits and unemployment 
are examples of government programs in 
this field. 


were 


reasoned 
- : 
security 
compensation 


Nine states have enacted so-called 
thrift statutes” to protect payments 
private benefit plans from advance claims of 
creditors. These Massachusetts, Min- 
nesota, Mississippi, New York, Oklahoma, 
Pennsylvania, Rhode Island, Texas 


“spend 
under 


are 
and 


Wisconsin. 


A common provision in and 


profit-sharing trust agreements prohibits a 


pension 


beneficiary from selling, assigning, antici- 
pating or otherwise disposing of his interest 
in the trust fund prior to the time for dis- 
tribution of his interest in accordance with 
the terms of the plan 


In anticipation of the possible adoption 
by Congress of an “Individual Retirement 
Act” which permits self-employed individ- 
uals to establish tax-favored retirement 
funds for their own benefit and 
use of a trust device towards this end, some 
state legislatures have noted the desirability 
of protecting these funds from creditors’ 
claims. Oklahoma has adopted a measure 
which permits federally exempt pensions and 
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profit-sharing plans to provide against 
alienation or encumbrance of interests and 
to provide that such interests shall not be 
subject to garnishment, attachment, or other 
creditors’ claims. A Minnesota statute goes 
one step further and provides that limits 
may be set up on the right of beneficiaries 
to sell, assign or transfer their interests, to 
anticipate terminate the 
trust which forms a part of a self-employed 


payments, or to 


person’s retirement plan 
New Mexico 
ployers, former employers and trustees of 


legislation protects em 
employee benefit pians from adverse claims 
which have not been filed before payments 
or refunds are made to a beneficiary In 
Texas a written notice of an adverse claim 
is required to hold harmless the payer 
from all responsibility for the 
payments made under an employee benefit 


invasion of 


plan. 

Mr. Cole points out that there are wide 
variations in these laws from state to state 
These may make their application to an 
individual case quite complex. In addition, 
many of the statutes restrict their applica 
tion to certain types of administrative 
procedures, notably in trusts. 
that the “spendthrift” statutes should be 
more of the blanket-coverage kind, applying 
to all benefit programs and 
means of administering them. In addition, 
he recommended a federal law to eliminate 
conflict of laws in this area between states 


He suggests 


reasonable 


Union's Demands 


Carpenters’ Union submits proposals 
for modification of existing agreement. 


The United Brotherhood of Carpenters and 
Joiners of America submitted, on February 
1, 1957, a list of proposed changes to the 
existing Northern 
Central California Chapters of the 


and 
Asso 
The 


California 


contract with the 
ciated General Contractors of America 
covers 42 Northern 
counties. The proposals, which are subject 
to supplementation and joint 
are reproduced in full below 


agreement 


negotiation, 


“1. Clarify and specify carpenters’ juris 
diction, including tunnel work, and provide 
that interpretations of the contract shall be 
determined by both parties, and provide 
further that the contractors shall not enter 
with other labor 
dispute 


Organiza 
with the 


into agreement 


tions covering work in 
carpenters. 

“2. Provide that carpenter work shall be 
prime 


performed by contractor or 


Rank and File 


prime 


builder direct with carpenters and prohibit 


labor contracts 


“3. Provide that, if new methods of pro 


duction or use of materials are innovated 


during the life of the agreement, such new 
methods shall be 


insofar as they may 


subject to negotiations 
relate to the work of 
the carpenter 

discussio1 


“4. Grievance Procedure 


strengthen this procedure 


“5. Provide for penalties and the right 
a contractor tails to 


W elfare 5 


economic action tf 
pay on Health 
Vacations 


and Pension 


that there shall be no dis 


crimination im the 


“6. Provide 
hiring of carpenters due 
to age 


“7. Review and specify conditions unde 
which negotiations may commence for shorter 


work day or work week 


steward’s clause prohibit 


“8. Provide a 
ing termination except tor cause [tor the 
duration of his job 
entet 


other 


“9, Provide contractor 


into a more favorable 


that, if the 
agreement with 
carpenters’ unions in California, such more 
te 


favorable provisions shall be applicabl 


this contract upon demand by the union 


“10. Provide for a Fund 
the contractor contributing ten cents (10¢) 
joint 


Pension witl 


per hour worked or paid for with a 


committee to establish such Fund 


“11. Provide for a Vacation Fund with 
the contractor contributing ten cents (10¢) 
worked or with a 


committee to establish such Fund 


per hour paid for joint 


Health and Welfare pro 
amount of col 


Fund 


“12. Discuss the 
vision for review of the 


tributions and relationship to other 
“13. Provide 
$10.00 per diem, 10¢ per mile, outside of a 
10-mile radius 
"14. Provide 


up time 


subsistence and travel at 


1 


adequate pick-up or clear 


“15. Provide for a premium rate for hig] 
work 

“16. Provide for double 
worked Also provide for 


paid at a minimum of 


orked he yond Tour! 


work and creosot« 
time lor all 
overtime hours 
show up time to be 
one-half day and, if 
hours, a full day. 


“17. Provide for tool time 


and tool insurance 
“18. Provide for the 


established 


sharpening 


employment of ap 


prentices as Irom time to time 


by the State Apprenticeship Committee 
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. . + Managing is also one of 
the newest and youngest disciplines 
of man. Or at the very least, our 
awareness that such an activity exists 
and such a function as management 
exists is of exceedingly recent date. 
F. Drucker, professor of 
management, New York University. 


—Peter 





“19. Revise the Bridge and Heavy Timber 
classification by deleting the asterisk and 
making this classification applicable to mill 
construction 


“Provide that, on a joint job where work 
is performed by two classifications, the job 
shall pay the highest rate. 

“Provide classification for Sheet Rock, In- 
sulation, Patent Scaffold Erector, and Tech- 
nical Engineer. 

“20. Increase the 
to 50¢ per hour. 


foreman’s differential 


“21. Increase wage rates in all classifica- 
tions by 37“4¢ per hour. 

“22. Review and clarify the definition of 
foreman and provide that the carpenter fore- 
man must be a carpenter. 

“23. The term of the contract 

, . a - 
determined in negotiations. 


shall be 


White Collar Pay 


Clerical pay in New York City showed 
a larger percentage increase in 1956 
than ‘blue collar’’ earnings. 


“For the fifth year in a row, salaries of 
‘white collar’ workers in New York City, 
averaging 5.48 per cent more last year than 
in 1955, have outpaced rises in the cost of 
living and are well ahead of the current 
Consumer Price Index,” announced the 
Commerce and Industry j 
New York. It conclusions on 
data contained in its 13th Annual Survey of 
Clerical Salary Rates, Hiring Rates and Office 
Personnel Practice 


Association of 
based its 


Clerical pay rates in New York City 
showed a larger percentage increase during 
1956 than blue collar earnings there, or 
nationally. Clerical pay has gone up an 
average of 91 per cent since the association 
began its annual salary survey back in 1944 
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Thomas J. Miley, executive vice president 
of the association, pointed out that the 
Consumer Price Index rose but 50 per cent 
during that same period of time. 


Six office jobs—messenger, junior clerk, 
typist, stenographer, secre 
tary-stenographer and secretary—were used 
as “key” posts to demonstrate the steady 
progressive salary increases of office work 
ers. In 1944, the median weekly salary of 
“key” groups averaged $30.83. By 1950, it 
had increased to $45.83, a jump of 48.7 pet 
cent, and in 1956 it went up another 35.7 
to $62.17. The entire 12-year in- 
crease was 101 per cent 

In 1944, the median weekly salary for 
messengers was $21; today it is $45, an 
increase of 114.3 per cent. For the others 
in the “key” group: junior clerk, from $25 
to $50, up 100 per cent; senior typist, from 
$28 to $59, up 110.7 per cent; senior ste- 
nographer, from $33 to $65, up 97 per cent; 
secretary-stenographer, from $36 to $72, up 
i100 per cent; secretary, from $42 to $82, 
up 95.2 per cent, according to the findings 


senior senior 


per cent 


of the survey. 


The association believed 
tinuing upward trend in 
paralleling the increasing demand for office 
help, was a barometer of commercial ac- 
tivity in New York and, in many instances, 
pinpointed where commercial activity was 
During 1956, the median salary 
went up 9.1 per cent, indi- 
sales sy the same 


that the 
salaries, 


con 
clerical 


the greatest. 
of ordertakers 
cating an increase in 
token, median salaries for purchasing clerks 
rose 7.4 per cent, indicating that firms were 
buying more. With senior correspondents’ 
up 9.2 per letters are 


Wares more 


evidently being written 


cent, 


Increased salaries paid to accounting staffs 


were significant also. Pay of accountants 


was up 7.8 per cent, and 
ants, 8.9 per cent. Junior bookkeepers were 


junior account 
receiving 7.1 per cent and 
bookkeepers, 6.5 per cent. Senior bookkeep- 
operators, the 


more senior 


ing machine salary survey 


indicated, received an increase of 8.2 per 


cent. In the stenographic pool, secretaries’ 
salaries have gone up 6 per cent; bilingual 
stenographers, 5.7 per cent; legal stenogra- 
phers, 8.2 per cent; and typists, an average 
of 48 per cent. The largest percentage in- 


crease—12.2—went to senior traffic clerks. 


4 total of 491 companies which employ 
a total of 273,670 people furnished data 
on some 85,000 white collar employees 
employed in 62 job classifications for the 
survey conducted by the Commerce and 
Industry Association of New York. 
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The Cover: 


The Era of the Automatic... 


T. ) SCAN the advertising pages 
of any city newspaper is to become aware of the crying need 
of business for engineers. They are the modern Marco Polos 
Columbuses and Magellans, exploring the seas of humanity 


and bringing their discoveries to a needy world 


A CAREER in engineering is 


and will be the most rewarding that a youngster can set for 
himself and the one most helpful to the economy of his 
country. In 1954 there were 700,000 engineers and scientists 
in the United States and an equal number in Russia; but since 
that date, disparity began to grow. In the same year there 
were 22,000 engineering degrees awarded in the United 
States, while 53,000 such degrees were awarded in _ the 
U. S. S. R. The disparity was even greater in 1955—23,000 to 
63,000. Dr. C. J. Lapp, of the National Research Council, has 
said: “The education of their [Russian] engineers may be 
somewhat different from the education of engineers in the 
Western world, but we may disregard the quality of their 
training only at our peril. Also, presently they are being 
trained at about twice the rate of engineers in the United 
States.” 

\n expanding economy needs engineering graduates for 
the research and product-development programs carried on 
at a greater or lesser degree by all up-to-date businesses 
Houses are built better, cars operate more efficiently, electricity 
is cheaper, cooking is better because stoves are better, wages 
are higher, sales greater, profits larger, tax revenues greater 
expenditures larger—the whole economy is stronger becaus« 


of research and discoveries of the scientist and the engineer 


Op Mother Necessity is de 
manding of her twins, Discovery and Invention, that they 
explore, find and deliver new continents of Wealth, Health 
and Happiness to the economy of the world. This is a chal 
lenge to today’s youth to become tomorrow's scientific Mareo 
Polos. 

The fingers, test tubes, pestles, platinum spatula, gold 
wire and beakers on our cover are tools of the engineer in the 
exploration of the microcosm of the atom in the era of the auto 
matic. 


United ress Photos. 








